


Institutional Archive of the Naval Postgraduate School 


Calhoun: The NPS Institutional Archive 
DSpace Repository 


Theses and Dissertations 1. Thesis and Dissertation Collection, all items 


1989 


A case for criminal enforcement of federal 
environmental laws 


Wynne, Larry Delaney. 


George Washington University 


http://hdl.handle.net/10945/26405 


Downloaded from NPS Archive: Calhoun 


| Calhoun is the Naval Postgraduate School's public access digital repository for 
D U DLEY research materials and institutional publications created by the NPS community. 
qe Calhoun is named for Professor of Mathematics Guy K. Calhoun, NPS's first 
KNOX appointed — and published — scholarly author. 





LIBRARY Dudley Knox Library / Naval Postgraduate School 
411 Dyer Road / 1 University Circle 


http://www.nps.edu/library Monterey, California USA 93943 


u! 
A j 
Ll 


CANA rd dz, 
tá wre Te ee 
e maes a a nn 
ee A eee 
mar 
22.20 
. = Fur 
er a Zen ee 
De Baar Be 
EI o SS a 
aa DRA voter ha ROOKIE) 
eae wi ty a 7 W YT» e yy ero 
A 7 ARE 
Kirn De e 
E OS a. EN 
< iiau o ai i 
has e 4 ea >» al 
a i 4 
s CADE . d . e 
A y 

A ß 4 

‘= fe 

1 e 
' 
f 


OS 
aS 
TR 
A AO 

re «2 
Do. ALA e 
mu. 
isn 
ne 
de we aa 
Or 
F 42, 

q 
te era pr 
| 4 ‘a2. 6 
i Ad .i » 4 
| A, 
E soa 4 a 
i : A 














































































































































































































































































































o 
Py 
s 
E 
A) a a oo en ne 
iind ooo Sn 
PAA a en Airs 
Up FR > O ee 
Fe ee nen ES Sen 
5 el 
east ee BUCHEN a, Sm > > 
er Fea E 2s BALA TANG y pays [Ara 
e es 3 Re re En er Es 
Ps - ror vr) Tyre ie ae = Ro po 
A F ie Oey Le: Pay WAT ua a Yee hy Pry ar een 
4 a = Sry > s DEE cl erg ere VE O SS ews ee en 
"ee SON OA popa ee ee ECHT ee ee enge nn nen 
O k E ip » Pina “a >. ery ee ae oer Pur try ara Bu, eng 
7 ; A 1. y + HA sr RTS A poe m ed) mod pcos en & a wor 
t. $ > R A Zia 4 vaa h [ET Ye eh = 4 a mais ye a y > enteral 
5 Ar ni), A p A Ze AFA Pe Ate re) ee a Rare bo COS et 
g A set D rer Dr 7 Tue rr een > Ra ri fe 
‘ i | 8 ben T e by Ee eee aa, be a hd Hemp car ae mann 
0 .. Di i w d K) ra 4 w ie, are yn Mas rege = CORE aa rá, 
N DE aa: or alt Ae eh ery) S tr uw LERNTE Er pra ppp ll Se 
i 3 en 6 a tod = KIA er et ps A nu we ee Pr SS 
r A Pr EN Es 5 A 
i eN Pe on 4 N i re 4 1s $ Ag REF, 4 TAG ON cr cies Se 
an D G A OE i ar | Er tin ern 0. ne 0 mA 4 rer ok “mn en 
vn. es O ER Or z ie eg 
i Kr - "5 um es Ya AT me e Pt ye ns een A ohm vs oo A Fer peat op eae A een 
a? G C » ao aT) ai 7 a se As tes RE a “au (AA o... SOL 4 a an ines peice en nen 
y E see : gt ve SS AN al e re Flagge: un mm aa Tone Rear SELL 
er) teat are Fr Wer ne a > as wir. Teen Dr re Cam 
- A : CE vu sn Y e A ha are hae peas AAA EEE — ea A 
A 1 Q 0 d en Bae ae i Dr was A reas ttie, OO Ae SR ern re o A rn 
y CO A T ie) Di ; 5 o Site o E An oer t GOCE a sein A A er om =e = nee ® adnan 
le g xy ' A X A A en Pet Fl paa o... A er pe D aos Sant 
(J un 4 Pr $ LY a aan (EET AS ... ae hr La o enge) ae peter ae al 
Los en an Au 1 ee owe er aera pede Nee ae a} pa = TR Vee pay D wr 7 o haa 
5 d a be Pere Der oe ee a Sr PR a pl e. gr Be 
a rn u G ; y ARa + ie age ere O ¢ an mo ye ¡ra e hi Moy ya, MA A mama oe Bm. ern ann 2 
- ° e SS y rg ha i (ak e..q e NC $y “4 Be er A m Ciel pe ann ee PR y Sr rm A 
A RA RA a“ sen a a Font oe an, vas ONO y AR a ee en rer. TF, mu 
5 F 5 Ta aun wy O rw pri Pr Le 
e ee E EN rs tar NS e ee, ne 
j SE U ’ eer yy cet eee Dee a a IC) 05 O A LA 
g 4 » A g LLEN E oF) [JA u pura ae tor va 10. 86 > mere a EN zw Sera, 
A 0 sn Say ory OS ela KR were ne ee ~ anes ee pure m 
N ' e ya e FW es Pr fi 22 Fr ea rer tas Whe a, En bede PURA O 00 ras. eo or hey A De m 
t Bar i e”: AL 5 ‘an CTE Ze win oso al ie eg irn 
g fe a ae A oe .. ” e Sira A os yw an thls tein) ane era AS he 
1 ‘ 5 A ‘ a. | Pe oP) ro ph “e e A s5 e ds a 2 e e: 
o 8 ay A 2210 mr . $ Kr dato 4 DO . ces lara ooo) wa A 2 a an 
a ku a E EN ee uy fy = 2. dy E eae ah de ORs ee pennies Oe ey a m pu pur 
> 0 he, i EX, A AA sw DENT “Rn nahe nn ee en - al 
G ta an By “nr ».. 4, . ds un ta to Sho bs mm men a >” pro ap ins tar te = py 
3 N rar [14 E HR gd % Bades De e eden w ws 4 hebs e E . pap or dal haré prnl T do 
A E A a À E aay pe we pig ea he yea TA ey spear ey one pang ia a 
A ‘ A, Y bd E) O an S Ea Le De onthe .. A a ra qa bones = Parte 
a 5 } a . ba A An m x FETT qa DR er MEN Fe ee en IE TE opt = 
o e E . 1. w ee ec O e a y eid ee ts A Mona . user ae A re ~ in rg 
x N k nd) ha Po e .. lr 
s Me pas O t gl a Riri SRR ere wise Peak Pre a a ate nos er T ne s ce = 
: o AX gA A eo”, IM, m 2 LATE A A tt mx ee aig Am po Bere > En en 
5 s a ai ER fae UT 1.1.0 011 ea, ode ER ob kan FR % s DL 22 2 5 a m ee 
. ee E Sun mr N o A a as yr Poros shor SB ee as rel ee eg Ra. ppt ¿pa Popup ota pre 
O A o y I A im Oh a E DE 53 ws way dos sarah bo tia ud am er; se ee “o ay bed tg 
a f a igi us de P 3 o rer ee. pana: 
FE fee O en SS Pina me e SE a _ E 
g A tı Y A e a = la A ¿ARA ad ary APR una an Ae a opi: ON we ape 
7 ma , > 0 na % GHS hy e e te 14,0 a e qon Re preys eae m Lu Upa, <a = 
z n g 0 g a A Sa de ho? ee al we Stes hd Tirs an ao u. Inter or ade 
u 3 id hera dd A ‘ s “ =< pA . E e ee pA ns SS eher ren a aie ep ei E Erer 
Dae A ESN A $ j A K = a. rd = nie. an. RER HER A re ae we Mer. ee te = ne è 
p ' Ret o O AS €. el = «Ne a. uy us O ne nd BE ee as Tres un. 
' Te A E es an Saree UEC an tk en Kate Er m en ae er 
A Ka AR AS "u4 x p ta A a : e u EIN ne a Apr = en ee an A e Se pa. e 
x ‘ er G ’ T ig u se ~ paiet es une ud tán ar E 
i Ús K e Y Pe E “ N Í = 1 vr. ‘Be ar Ir = TEIA una nel Keen EEE 0 ol ~ u rinde ea 
cd chat . 7 En LN T T et . PA Ad À .. CEE DE od Cee ter PeT = u? IR e aly ays aes ene Fre Sa is: pa rep erent pi 
y eter eer rn ae u ” rn N A Rx [2 SE! EOS $e ys wu u Barts K et per? oes — are SE 2 aap ea 
p g a ias ner “e ho! iy Go ees a 
ar I Q . a ii a sae e PT . to “ss ml Fer a a Bee cs fan Seca sth ns LEE = 
o aa A Kar a A TA Bin Frhr v aé lea A E mige P bh» Fe ofan = re wen en > Es gee: te Wk Ce alae er 
ms . A g ae hos y u rr in Se 7 ario se re naa rea ei m 
a G a m 7} Pia ws, wa CPs e ” ba as 
= A i U de AN es y E a T y a $ I a E MS a MOS EA PER Jee wee RS RES: a e E seien Bewer 
» g 2 F im a wr) N pe avr are dih rr .. Fr ER mn 1 ua yaon -~ rt de en NV = 
Be aes LN = Yo Es E ; Co’. eye A aus we rt AS Dr A e. aa há ERS FE 
e E A A .. M D a t fa» pora Pt re OA proa a. ope «qe. rms me Sect amg 
A A er Ps % win e » pr de e. fen od salaries irad o RZ ee re Dr? PE 
by v ` ’ E 24% " m “maw n° Pee X PT ors rare re mab FE 
p Br guet! A 5 G R N rere a st. ii ” go $ TO Ll LA Ly pr ns Ar re A er - 
a i i os ze > en fi eee O Ie u a i Sr Y ree I a A P: Ne Spb er 7 dE BER EEE bra EEE AA SEE 
4 . A A H A sz - pe a u De are at ern it Aro 
Ll ‘ ‘ mu. . em Pn t AN ` A hi ha PA ‘we A hra Ser betas ed anne po 
tne A Cr = Re a Pa) a. ke aru ron EI WR) lo i Peres pa rr P 
= i Pe p * 4 de Pr? af Be 4. FW al A e &- w a. 
. 1... 0 ; A i a a “ey ar Li u he y u. Re TA có ¡a k ST erh ar Pe ee O ns. A ee SU 
g G 2 ae A A > sa. PS LO. Pi ee | u} oe a. cot e... per E of So ap ap E 
5 Fe Re n y a ø TA se IR RT e Fre e] ahi wha AS EL rye ot. “ali, ae pa 
Due O] g t. en H EE . „ig. o y Fr de ... CA me eo CTE jad sl VPO ee pa ri pe Pi ng: er pv rig 
A x de BETH Ba A FA A Pee Pr ea « E Y o AA py de fa ur von ae sia vr a ey por ar 
ER a N te a » E A má ps at Qu Mite EL 27 ists 7° Zum ‚Pal 
Bann A e eae ee E a en Ly Se rey re A ca ‘et e SH a oe Ex, pus Es aa bro a EO ines Das "e a 
g by m A % faros IE NS a As o ár Ma? Y me Cond ast ~ teed 
0 y u Kr A ~? Q ie Are: a te} ord oe cad ef ca 
2 u A eu. mex, cd U ae u p Nut oo -s eis get A do ds an er RE Ti or ser 
A .. Wr H 4 .. Os pane = a Pr p ot 
en er o Do pos AAA A Stead Py [it tall “steel HERE Ri prea ee FR ests. eet Te IH 
5 , . . els» T Der} eagat A ST EP WR) pum t TR Pr 6 EF ere) 700 » ad y 
5 f p A, E D En Ka “cm ~i eo vari ih “er bra A Pu Pipe > hn E 
Peer Er os 2 ; ae Pr can rá Y, bad mer A re es f, rh es al k H cd ints xy ars o arte 
Be u R cn ; ed a er N Y te en oe tet Shae ea en Sr “e oer fo i A PO oe E 
A 5 A jr en an iS tn ae ee > Pr d CR 20162, pd As As er Ts te = u ar, 
5 A ` o D le en: RS Bun fa. y BR N dani Les ATEN y AE A pto e DO toos ha 4 A ss 
A ' a E $ a a he e 3. dm i‘ m tr AR bs Soe Shine y a Or Pact Pat Sat Pe E se s wu ao 
o uni Per ay A 0 La A & jh Aa Y Der a pin A Fer re Se Nine: ae DE Pe) om alte anf F rl 4 A 
g A ee Ber nt H er i x= ok Sot A Te i rie o Eo aa PEI po e y Ar ES ir AAA 
. A F AR A ; ri Py ee met Sue: ¡TAO r PRA ae seng pe EEF e LJ a ees f HT EF) Si N 
G , A N 0 . fi a A ad F ¢ T Pre PR PE = sos rea) Cat SA E w ft nd itd 
0 N ton o Loro ied EA A d Ta i trues UE ee Pe Er me fra dd FR 
. 0 o . 2 D `% E wur AR es o e de > > a dE. Y dde de SA 
. S . GE © AAA DE Sen Ur LS 4% ut Ene d ROT PY pla dd er es 
AO Po * z ar es > Te CH Nude y ER y PLP MELO Eur nd ee nn er de pe 
e E A à E wa E er: A OS: e ee, nt Fe ie = he ou a hip ee A en er 
ON A O Me ee Kun ad PR O Ber RE Eu EEE 
oe Ber aos G IIS fa Im A: reis 2 HA - a FE er 
A , . N E = er ve a A h- e FIN k ae ne Hy AER em bt a oo = 
A A Ri 5 = ee er: nr Pe le 2 3 er: a X ag ws rey ern Tr 
: : er E ee no: en ES a Arte ae IR ER: 4 Ze E = SPETS RAT 
a | o e Be ey Vi eat See eT ST EEE eh en ne 
u ms a - y Ue dei Y CN 4 IE FR SL u SUR Wa pl 2 * 
NE . ta ve 4 EA 9 he. we ¡de 0 AAA big aod ater ieee OEL es eae 
Une A r = . FR y» si CE «+ i- 6 crs : pe et en a get N ti AN P A a aa 
TEO a TA f E a EAE qt , x .t na .. er A wie er wer 
a: en À A A > er ty nr Sn ss 7 P E rt Fr ER ER ze CA IAN re ER er PTE A 
on X fl A - g 3 2 hf. E, DD aed 
A in wa 5 e ar ee k eG 3 g . iy a, A Ae rG i on Base Cp RB rae + re Amer) 
e . : .. De: t a A wo ` TEE a A er en ER > re ee = La Si RAT E ae S 
G 2 g ’ y Er O e a SEHEN “AR we aes dt En Kerr hl o E = Spee trop 
, . to PY) g o fa AT FH 4 Pr ie ro D EF P RR A era e Zo? > das TA CERA] FIT -sanr EIER 54 
eu, A E im ur ' oF ia so A Tus F 4 Been eS 34 IR: Gr tae 3 F WÄR > PA FRE : a Era ed A Ar er EEE? 
A . of g . 0 rar) ta as 7 ae oo TR AA .. qe He fs k N er . no. reer? w a A yon 
| nae ee: ER AA RER AS Siesta tes 
os ie A y A e os ERA SS a e pr ehe en ws my ae EN, ER, AFFE FREE i 
. AN f Sax Pte if gb a u ee F Ae: er Peas Er a EEE 
5 . » . e » a. n pag’ 2 erir a a TOR Ley e] cor Par re em 
Cex u, oe DE Tee A rare AS en s “Le Precht Ian rt ne wre » 
LETT 4 a ar N -~ Er e < a, 
aa x CEI TE 0 A EA EAN RE, A RE Sear 
. y . .. 4 i E a. > - 
j o y i A ve gn We 4 E ins z Pe PG AA P ETTA p ET = £ = bp AE eS Lived ee! 
= £ ae rd g A = 0 2. El A E i A > Fi > T 
A E TEPRO ee REF a AS Ta Meee AS eh 
. . . g PÀ s fia g nn e Py a Sh SER »r ee FF a ts As A Pe LS oy gu t 
ae a f 0 E a er Aisch ee De ve ve BR oe 1 Gg HTA: Y E T thf fu ie ee etre Ben 
E en r aR aa $ PP eerie Teste E E vara 2: A ta: ap SE Ph ogee roc 
ee be Oe ia 5 SUL [Fuer er m are SEA - as E er ee 
g s y A re F $ O A AA Per 4 te LP. u Pen ie N 
g sp ... nd tr 2.¢ FF 7 T Er . e e 
Ll E Or Y a oad a ER e p oo LTF cry -F HTA O EN See ARE E Sa pS E TEE 
A eh Er 5 A NS P ie P pe E cas AA du A Aa de ur EEE wre von 
o u: . . er, 5° A y . a gee y . » i aS Fi af FY ar eT) A Eli Be Dra t rje ULI am Se wur na. 
A a .. mo aor A em ble ated lA is te ve Pte 7] p DE ' ¿mp? es SA wo 
E A er ... A A ih ur cr P ARA A pr are iy Be es 
Der) t ry se [71 een rr ee . TIO ni {f pea er Eee er ps 
o ' A j .. 4 . v2, .» : Da a ee Be a rer .. .. cos fis. -$ er eddie fe mz t= Fa A A eu 
N A A y A ° a Fa A e ee ic. t.a e” A e a A RU. pe ee ppe ‘nt, ore de een 
y G . A a Soe in N ET ra -e q... 2 ao Ban nen: Ri ve en Rr a 5 A quo . a cr 
A . . 7 S , H 1. "Ala ON) A A en a] P is e» Pia eh ot 7 e A % ny y Be} rio ce A tt a Ea PS PA a er pr EA 
A os ' tt ne, E 7 ar a Se LG a wen rial i Pa or oC ee, LI MA we eye 
: A e IR HE open debs nn, u =.. ~r po... O En E A Nig (= a 
o, E F e E HARTE ee TA T SCH ae i ed Sie eR a nor ee AE E Cada ne er 
A rys ee er G A a f Er. a po een id a ares a “ie e LEA paa tg" #9. beter aoe Ae AA A San En $ a 
A | = g 0 PI. AN n Ku be RE ee YE AAA qe angle Be 
f o n e”, F e D = t .a pe a ., tyy OOE EE] PR LETTER .r The re Br eed ae fr TITO er or - gp 
E ee a A hs ae ar .. A A mae ry EKES 2% ge et ea) fer. yu: RAS gh S e 554 AZ 
a A er Ga G . sr > err rag s 50 Ye 2. x 4 e Pe 
g A aw p i = . d . E a E hd S E 3 WALL d A a) E « et ee B er SEE 4 Ser en AF ne i A 
i y , d Ka e g nt ar, g e s LAS py daa 2 e pi a aye 
y 2 : f at ue 7 ae = mt Ci RE D 7 aie: 7 Ar Fae YE P RES E p? A AO: gig: A he o» ES See 
A ae rae ‘ e O HA . . o. ee me » A = TAP! m uP ge eee Pe ae a ae tip ao Canad 
a 7 > 0 A una A ar Ex te æ Te „... EI FROH e cp. wi. MENT, le 2 ae e s e en Laps a ÉS 
a . a O | a - pic t g tof RICO g d Vers. me ta Ci gil x o a ch se E al: A OS ma. gy al Ed MA Ee ead oft O opel <A sr oe 
o A d A A AA ar E we ee at ASEO . Per Pur ETF ep] spg ea nee ce, terr Per ER me P ur F4 La 
r .. . os Der oq to ous s. >ot n rhe a? ... LICH ein & .. y» f shea = an “4 ye ER ur 2 at, pu eu a 
' A , ar D Pin , .. reaR oe an Dl . ae AA m a 2. Fa t= er = CT nd 
so A m 1a A PAAD ' Ý or Une er Re PCIA © Ay Levee ER i Te Ar ate .. Ps 2 erin ae Rae le 2, A E tae pete 
p g = Manos AN NT L L er y E neon San ach ipn . .. eE . y 3 ts et Latin, AS ey A ka. . A A on ete hf gs 
o d se g G ‘ .. .. e. wae E re] ES e P TIN ve ER . y a el e pr h Cd a gr 
7 ee i ee A Zn Ze A oy E K ER u ERDE a FEY KARY SIR PR nn A O e ER e REA er, A ee Frosh ed 
è Pi f 5 . A Pa) neat E g [= FL Lhd ga ae es Pi rie Ne Bes er ne y KEH Y: Mid mer ern, ers E 
a A > f es ec pd 0 e y : f or PAR Hi ee en A rte N ar. de r vie Pi re P- AR et) pores, = ae 
z g , as g Cf t aes ee oe? ew 103 ra » do; Ber dr .. Es Pe? er 2 ht ET sap at a y” Sime me bu ste aa Leak igh fs: 
A EAS si ter] A 7 er = . i e'a ETT è msi IL AN PT wie A reta A m. um a pyy IA cm er. De 
G ste A g , ‘ 0 ' GE 0 i: d "MO Pur TE fe rity) aa A « BAHT, Ant e 2 e? rn aed pi e PL >... e yr ae ra a; 
A g D = ts 1. , R z doo de A d ae t? £ en u. a] . e TN Ur 7 ...y es E « age, o ea de ry 
j te men i a g E 0 ' ] A Ps . “ AT =; AA ry wen H afar, EER 0 nor A pna ee ad e HE DR oh DE E ey ee et E pa as Be Ms 
a A i 7 Du « A 0 a Th 4 AT E a EL AA tae Pond "+ RP PEF Re ee A ER e, Le ae e ee 
a 4 or mM IN ER o 127 a a? rr rd Er pe e pu Ela > 
o . at g s ' 7 u MEN : CIA] g¢ ES PANT Chee PATE ir Bu? ns on rer Ej rye Le oh >> =. =“ tgm e Fe £ 
A 8 A ' A . a A A en 3 A ps an Na OR Fe: A A a ee P PPPE Bh E ee BEE Pr ee; AO er» ey 
p PIa . a A { hese ar ar A FR area E ne ER AB nes F Pe pone Ade pri e En A x Be 
A ore A iD 2 Pr 5 o ta A E P re dde lee 7 Sr KR Per D LTE mr» r ty A u... pp E eee ta an a ame 
y eS N a F A A ia APE E Br a ore te oe ee a CT Hesi H ag RE ne ie RT: 
d er . 0 reece ne, hal a sy "pe Wa] ET SR Laid de Lid Bir) re ee a a pee ey 2 pa 
o fl 0 O A , 0 t G a Ory Set ER. a ¡E ne Ò “1 A un FIR ... al E r Pe a Er . par y ais pl 
O f .. A ee E A re CE SEIEN A es set eet ror Pree n creo aloe Fre Kein PP ee en er 
5 Ll Tor ART . 7 A ”. ae ler I rd Le eC .” e aa A vee @ Jar! AD ee re Ror won vu, ene r f e P a 
a A re G re ə KEE = cat ice A el ar Ca ad a ET ee A je np = 
aa a hi .». EEN ” oe ae N T A oy 7 P| ITEA A tese aie ae Er 2.06 P Erha Fr mung ee STN 
a F ate aut RE E y Pie AA p N ` Ger oe. pee ee oe Fri lager Isar ee. rr 
A 3 k E f G ai l beg) L en 
= Er a Be vite a a Mt ER BE en Serr EIS 
. A AE A a UN A .ıu.e G i BT OH, 5 A Here [7 O A sp w y . ve: its 
A Pr tee e Ne 7 a er run = mos, E f} i aon fe OF e me ea ¿> A A err Pe “o oe Fr Pr er er Poa at Cate si 
A g f = i eee re nes AS cua very 2.1 ri Ox E juas Fr aoe sce 4 f a E us EEN A pt ad a eek pr 
E A 7 F ; rons ER i ; ee De, Par EN LE a: m er a, PR nor EA PE Sn e Pe Pitas: Bau RR ps TRA pad y pr aaa e 
P dsa sare Er TE ve sere: Les ris] rre no... ve y Jue en a s ee = bps lad a ae —— rn 
A ' Fi Br D Par .. 0 A Ts ine Epi s,’ A as et are e Hee ‘Th Perr BA rar a ps Pa ros ife fi Ces 490 CT rare Fe oiga i ae .r re æy pd pa 
y u y ei BR O I RN O TA LORNE 7 CS PE. re ea ete RER ol ee es Sae it ee een 
p G e SATEN i “ es 7 se ba aib te A .. qe a al bes ee Pr T agur apa eh 
= of 3 A 5 a s; E E Dr Br a ve Par G un . a an f T F HOE et he ven eae Lad RE Hr? or - et facia erie te oe ¡Dis 
a Dur} Far Z g . a) a ate: me , F AI S t a er ma La e. Te t., en E nat AH iH ila Br O anno. AR bl e par, -o 
A R ee N . a A ta PER FR Ten HP fi eg Far eins eh Barum en Fon A +. 118 e... y es ee ee ary aria en aan wi As o ete chain rt Fin 
i a AOS PT. A Y aan E E A A ae alee oe nr re N oe AL u... an 2 LS Le De nee ae tapi dl a al ee See ach read 
E 0 g = a Pa Er , Pa tta d | DN OA ary PRE ER Ua pretes % Er Pe KJ ays y m. su fs ey: . e nee 
G ° J er er BE Ben een nn’ ee rn EY LUUR a Pp A RN E nee Apr ee een Leet fd ade dnd fos e 
e .0. . ‘ ba A > .. 4 (E ove Lid t AR ros LEA DO oh to de Be eo Se SEL Eos yd hed nave vied Braiden 
is A 7 A Fr eae ig 2 A 7 PR irn p $ 9 Be ee wre ewe O gran or LE a A er gr or a i Fira fhath patna es 
A 0 . ' 7 e) Pr z ' . FIR Un MD .a Pa A Ian ... B R KOCHT uw DEN) faga, gah ft mans we; we Pee ty 
, G y G ' wagte ae E en O v'a BAe are ma ATEN ae ne nts m pe nar rE bid, aie bein chek ~ dae A ee een 
» ar D A A E ie s.i ta i LE Fr A er e ere A ara mee bape er ps proa A Po popa) ARA ts w 
ooo ae er ies ok CN ON A ET hepa LH un e cn 
E A 0 ra E ti A A ay 7 ne 3 01 rast = Ds seat bi ... he a E rr fis tates Er 
7.1 , r i . A A he en D P : oy a W a a A A A See hr A Pa AS Le ee Te ee 
. N o . n D i Pa t, t. tore tr] vy Par we, erd P p ti ega e ee 
> ' tae Ore oie “as ELO coe Rabie tee Q an ge e TIER anne late > N Caldea Lada, a pit ee ee: 
. y na io . 1 Per} Ii a 7 vs or .. A RN one 4 Or 0 Re ea Dies ea re ER Tan RAS dl ar p Per Yo Q die cement 
. y K oe . * are p e bee LIE IN Poot BER Me sr sees HN] re ete a Pie A ro Ale ee ba -6:679 "eA mn h dael engl rt 
D A a A f rer ese e A T An wes A ee PRA só. yhe Fr PETES Pen og a N] rer er ey) CAR oct or. v_oyr pte son ar nn m t 
D . fi .. t. Ñ g f 7 z Tr ... t ae f Ph ge v4 Pu qu inya rire 2 to se A ETa or rrr rer un eot PANA rs > RN oo a ae 
R » z ae en“ ie g J AS Eee a u fe ene A Puya ... e in rn de LA Coreen a, Aa ue oy ans vs dns u PL) 
. g alía CES fy rwe ros . a 
n F . tr ' Der Eis y a A E ar A EE saws y CR RI A Pas ML) Vege gg EO Ort a e yy ne Pan 
. ee K oun ele as er ev; i ar; i m z, E O ll uno oer en OS un eg ER ‘ BE nr y bol > 
o ar ar 7 A s T a e G G on G A P ' cs A) ewe A Ly RA 0 RIDE or Py A ea ‘ RO N Ae 5 S Fer e + ee ro TE Ri ee 
G o 0 . a G 0 .. O p% O fers ete Meas LEI O lies J ”» ap es al ee gry dere re P 
t ‘ 7 . o G 4 A . 3 . fe D A E n E G e e ee .. bapa pl er. u 
g a A g a na 7 ‘a ee A a ' pas Cee , of Ae °° a ie a ae TS \ O! ve E Fiada ber: ee peas nese Pe 
A . he 
A , une Be N KE OA RODA na A e ee E et 
Ll .. eee a d Er 2 Hi sige a x x E i 5 ieee ric re En > Lu zu} BO Be Kar z es Ban Eee a ee pa ea wur 
a . z ot f} . Los g .. Erd LIT f} oe e Ar Pe a) vp e P ep wre ad ver eo. br L 
T en Se re er wey Te, en lea y sto Eee ee ne a a elas pt 
gen a G 0 g [Ber k Er neh: e. ‘7 ..) Y) DER n na r bi ne o une cote Bd Qi Agus ns qeda re X 
ar ae er er er er er on DN Le ave: ee E ore es eis ap See E ke a cs we 
A har SE MO BE nee a: O rer a ry) Pe wee rer S ep ran it A A 
D oe F 0 A En An > P KALI PAA E 1, an "Y E N} cn re m ee y en ay ors : re bpp re ove as prin ane pá ree 
P ñ 0 ’ er for .s ra FIR ee ua ve e Fo ree TEW] H rd ag Inne a) o eom 
D LIE, ei A 7 E LS SUCHEN ea AA en a = D a ren g wu > ee ne er tere nee ernten n 
° O i 0 0 7 0 ’ A ». .. O pos wy va sr 09 eee ego Cj pa 
.. er A A D t. re pour itor E a en ruta Fir ran serua IT Abs teh ar Area TARAIA BEER Te ar 
ae ut en MC a aes ah, FRA e O r oe ae AAA O a a 
g i r oe E ae 1 Pr tar) wer SF PL A F vo 77 er ey + we e `s err ar 0... empr 
n w te E 0 N F A N í d A A TER 132 o N Ter e 3? vr} o Lo e oe een e. Id K ee a teed ie en 
de oe 4 U 0 aa ne . het haa da ode bear Ty e (g 1.2% UI ad we ur a da mat de anne 
E i T Si vee ee Ter iali or A ae "dis RR AR ee Rac er HER id Be a 2 
ras . P ae are er ER en en a oe N Od AA Ren spol & ii ay sete sed 2 r Sad 
A .. 0 n 0 A 04 A ev Se op ass ser y LT rn aed nen ne 
0 wg Re ei ae a ee Ne a da a u Pe Ue 0 an = tec Py | ar Puna ade KH ees ten a > a a men AA AS 
1] G g g , dh ay 
. TN ve er e.» ee Br AE en x A re ea BCE Ae 2. oe ae u in mo eka en et = Ten bd = 
r BR y AN f : A f A E ss A EN A E BOT) u a =. rt Ay, ner eier” a ee 
' O . e s ive Pr are A 7 g e% e P A ve we sare | ¿AO Er E p AR nu. mens q ~~ w ve eee tt 14 pt ped .ns ” pen s 
A A ati , A ar Fee Ara Ren wa rer $ nu el Ar SI Pe MFH jad pal Par sins ae Pry} a La seen o 
y : E varo a e EE B0 I y ie ee SL. A Phy et Addy ba h Lia A arrera A 
g p A A A A An N s AA t’ n ag =e Fatt ae ea PA ee | os gres mas ins CRA Depas abi de rar an 
i k y a u g ; é : 2 E FE p T T de p . Cea 7 Je u Ce was Ate AOS H ‘et A ey ce ae ehrt) bb en ee pen een en ae 
g G r g W G to .a qa o e ie 0 ar A 0, mer Pt % O a En O ee eee > E 
. e. Bi ed g ia a Fr ur, BTA hs s ae ns Beer rat h más a 
f Re Ne A .. te As 1 e i maA ites g er 0 mser IA vw > pd e i Aid pom e Pen — ee E 
R a P Y er je f = Pe: a Parte de o” ai vo Dr! 14 rots! nme v Lr pense po: AS Pict ri q ms os clipes mo 
R X $ F ae de” 0 Qe A ae 2 re re E A, I ney te a pat as eh pales pst Ay RD anagrama! 
A 0 AS A A er nz o EF P e 5 r» ace a) pue gr row Ao da Aa ro ao e 
; N Y Du ns “on Ben ren an no plo e ee e pln 
. fe , co e g rer n ' Tor I A ’; ne AS K i u. Ñ E ar ber need P PT a 4» rr Det ree bag el “us er Bate a on Pete pude 
Fi ‘ A sous Pr > reer A a a MA f N rien AUT > Pr E mr ee Pratt bi em 
N A D a ee Le A r A as y N Per as rv. So ¿uh es h LES ei pr en a ce, 
A È a Pr 5 > F e p Ay 2% weg (> Piy e A 1 A ae SE en rat te en a eee or. N 
ar oa ion u re ee o PE Fear Da) g A Oe A A A Weyte tats ge Hd .ir a) ew one se zu u. ru = 
er FR A LITE A 5 ne N es a Ka A i A ETA are ee mo +. Ps nee wy Ban Be? Say ee u ma 
.. E ya ot 4 , . s A a N a1 a ... AR ya NE y LUN 1.» cs Eo A 4 les dd e 2,57 go 
d G 0 ri 0 Er .. ... n g 0 a rs 2% ae, erw e. y vr Ad . su Er En e ait ge a ed nn ath er 
E A E A s B “+ A Fr y ` f A PR roa Tee ert e eben ae e bb LA ai dro on DTP m 
fi .a E a 0 F A o [1 a ear PR} pe ha re £] 1. OR Oe Ya A Pre x ee: we Yh ae a m pi- tradi ger te) 
A FR! A p A A a A Sa SA oe N A E Be de Pr U A CHA is ie ven psd peti ES AA a 
u ar Re N, D a, = En o Bee Deere Ba para 
ry ' o D n a7 ye fr Cd 
o g ST f dada nba (I u O O e e I PM e e AS og Pr ars Al vr. Erm Ar En 
i g z z 0 ' .. . D G A ad g +e GLE E Ho reg“ AE u. O bd wee oy Ah we: A 
f fi A A .. e. F Che A ern 147 En Sr me» e 7 CERIA = A AL 
g 4 7 y d 8 pee noo EN Un LTE e nos TE OS a : ho il ro DN ee 
D P paa ee N 0 DA A o D RON ERI J ae rau vea A Fit cca 
g 5 oa % E ry e Pi CUT] ma es ot. eet A Are À A et ert yw pa 
u eee 0 Any É A E e E im A ae ee ve Her Area Ar palito mo. A 
G i i i rer Mn _ i 0 Dr G vw N. Ls i Ar 3% as DE oe her im RENS A, 
‘ e | O u. eo. 5 - ame ELT > Br 
= 5 or ‘het » i de H e ‘ is f i i g N u. e N aa A ora ¡HL ROS 
(i A . A * ‘ U N O we O) PAD O IT 
A Fi ; nta e N A en $ an Per KARL an i re y ER oe h TER. A t 5d Per 
o A f 4 D y. v 4 oop’? % =" 
g A En P è i s RT 0 ' f Bars E E U ar i a n ja o A ee 
N ee (F3 $ , . : aa wane YET 7 
N A Ji T A os A A ess HT t a Veh PP FR 
ny o les Roa AS re eee y uroi qi 7 TA de 4 ae ci RT, AS 
o 0 o N . n CET) 5 (E B ] er Tr TN 
re ft œ - a cr f 
G d O ' P f á o en f yo 
bs U ny Dur ee . 0 , ‘dig 
7 g r te ' ar 0 
a a . O (Bi t , 4 bas 
G E 0 g t pe ' . se. 
u u g sna 3 Lu Br) i 4 E 
. d g ‘ G e ET 
% O Po 
ee y a t 
G . 
LJ 
i DS 
' * 1 Far 
A ra 
A x a 
y 
A 
Li 
PR 















en 


| 


Te 


HE< E 


ue > 
Pp” 


E 
WAS 





A CASE FOR CRIMINAL ENFORCEMENT OF FEDERAL ENVIRONMENTAL LAWS 
By 


Larry Delaney Wynne 
eee 
B.S. May 1972, Mississippi State University 
J.D. January 1981, University of Mississippi 
A Thesis submitted to 
The Faculty of 
The National Law Center 
of The George Washington University 


in partial satisfaction of the requirements 
for the degree of Master of Laws 


February 19, 1989 


Thesis directed by 
Arnold W. Reitze, Jr. 
Professor of Law 





TABLE OF CONTENTS 


BEE ISSERENFAND SYNOPSIS ...oooooooooooononon osos... 1 
PHILOSOPHIES OF ENVIRONMENTAL ENFORCEMENT ...... 2. Terre... 3 | 
imemusicomical Perspect ivGue. .. sess ce cece eee ct ww ee os 4 
The Liberal/Utilitarian Approach ............... RE 5 
IREBRerTIBULIVERBDPLOACH Too een een nen ee ee T7 
Mme Jurisprudentia!) ConclusTÓnS .........o..o.. nee 9 
CON EEN TIN CIVIL ENFORCEMENT u... sau essen nee 11 
inememmi tations Of Civil Enforcement ........<sss.ccce 11 
miemrroceatiral Difficulties ..<cc.cccccc wer ccc sccccvce 14 
PRINCIPLE FEDERAL ENVTRONMENIAL  SIAITUTES ee ee 15 
MIS DERAL CRIMINAL STATUTES .......ooooorooooooo.noo.o.ss 17 
SEE ECONSDTRUCTTON ...0coo.ooo..oon.on.onnooo..sorro.... 21 
Mmm cone Of the Statutes ....cccccccvcsscsrsccecccececs 21 
The Menta] Elements Required ...o..o.oooooooooooooo.o.. 22 
The Offense of Knowing Endangerment ....o..o.oocoooooono. 25 


- w ærer eot v w w 


A MEINE. oc o o os NM Cc ee o A 27 


eeeeoomlmi Sthative Challenges ........ «ns... e. 27 
Them e ake af Law -.. ae u a ee A ee Bete 32 
AOS OL Macu... Mie... 30. en ee ee ss 33 
nem pecial Defenses T... . UI d eee oe o s a e e 34 
Mmes uei Cation Defense -oarn A. «so es 36 
Meger enses in Civil Actions .....2.....6...0. 6 OT 38 
FROCRDURAL DIFFICULTIES AND DISTINCTIONS ... 00.9008... .s555 39 


The Choice Between Criminal and Civil Enforcement ....39 


nesGrandwJury Process: . . on en. 0 en cos. eo. 40 
merPost-Conviction Collateral Attack ...0...o0 o. oo.ooo o». 42 
PIENSE. TOSUEO .....<.... sra... ss 6 6s o a a aa 6 008 42 
The Issues in Parallel Enforcement Actions ........... 43 
The Distinction of Substantive Concerns «........2..... 44 
ool GC Se A. U. Mr ARE 45 
Enesmlcn iahtsDümper e. II ¿AA REEL 45 
limemonieementant PO)IUCEr .. mn sen ee Bee 47 
ameskederRal Facil Ltles cms... e. e 49 
SNS A A A A O RE on ee ecenwire 53 


ii 





A CASE FOR CRIMINAL ENFORCEMENT OF FEDERAL ENVIRONMENTAL LAWS 


When you wish to produce a result by means of an 
instrument, do not allow yourself to complicate it by 
Introducing many subsidiary parts, but follow the 
briefest way possible, and do not act as those who 
when the do not know how to express a thing ... 
- proceed by a method of circumlocution and witn great 


~prolixity and confusion., ~ > -— - T EE A CT AE ~ ne m rn 


-Leonardo da Yan 


INTRODUCTION AND SYNOPSIS 

The result we wish to produce is obviously improved 
environmental quality, perhaps even the lofty objective of 
“productive and enjoyable harmony between man and his 
environment ...."* Our Instruments, at least within the scope 
of this article, are "the fine quillets of the law",® but any 
logical person considering the past two decades of federal 
environmental regulation and enforcement, the present 
"incredibly complicated mix of environmental laws at the 
national level...”,? and the complications Imposed by 
federalism= and federal facilities* would have to conclude that 


we have certainly failed to follow da Vinci’s admonition to 


- keep it simple. This article goes one step past these 


observations to conclude that not only have we simply failed to 
keep it simple, but we have also, by deluding ourselves into 
believing that the differences between civil and criminal 
enforcement are little more than mere procedural distinctions 
surrounding the differing burdens of proof ” and that criminal 


enforcement is so inherently difficult and time consuming that 





it is not worth the trouble,® unnecessarily complicated our 
federal system of environmental enforcement and retarded its 
maturation.” 

The underutilization of available criminal enforcement 
provisions has not gone unnoticed, at least from the 
perspective of the efficient utilization of legal resources, 
and the Land Division of the Department of Justice has even 
issued a formal directive requiring that "{wlhen both civil 
and criminal actions are possible. for a single’ statute, a 
criminal proceeding should generally be brought and resolved 
before a civil action,"*° unless protection of public health 
or preservation of the environment necessitates injunctive 
Gelief.:!?: The Environmental Protection Agency is also 
"steadily increasing its commitment to environmental 
enforcement,"?* and statistics on enforcement actions show an 
increased emphasis on criminal enforcement.'? It is the 
purpose of this paper to provide appropriate legal and logical 
foundations to support this observed increase in the number of 
environmental cases resolved by criminal enforcement of federal 
statutes and to illustrate that because of its inherent 
simplicity and retributive/deterrent vValue;-. criminal 
enforcement, particularly against responsible individuals” is 
an essential tool of environmental enforcement which should 
always be considered early in the enforcement process. Toward 
that end we will - with the benefit of a brief consideration of 


the philosophy of environmental enforcement and a brief 





discussion Of problems recently encountered In c Tymi 
enforcement actions - examine the historical development and 
the present Judicial climate surrounding the criminal 
enforcement provisions of the principle federal environmental 
statutes. We will then evaluate potential affirmative 
defenses and procedural and evidentiary concerns in an effort 
to demonstrate, through comparison to civil enforcement and 
analogy to enforcement under other "general welfare statutes," 
that the perceptions and legal conclusions upor which the 
preferences for civil remedies have been based are largely 
illusionary.'* This conclusion will be supported by 
illustrations of three specific situations, those Involving the 
“Midnight dumper"!”, the unrepentant permit holder*® and 
federally owned or operated facllitles,*” in which enforcement 
of federal criminal statutes is not merely the sanction of 


choice but the only effective sanction. 


PHILOSOPHIES OF ENVIRONMENTAL ENFORCEMENT 
While no discussion of the nature of soclety’s actions to 
solve problems, real or imagined, can be complete without some 
understanding of the Jurlisprudential underpinnings of our 
decision making processes, too extensive a consideration may 
destroy our focus and bog us down In the infinitely ponderable 
question of the distinction, If any, "between what law Is and 
what it ought to be."#° For simplicity we shall assume 


realistic validity of the underlying statutory schemes and 





limit our philosophical introduction to a discussion of the 
assumptions underlying conclusions about the relative merits 


and appropriate uses of civil and criminal enforcement. 


The Historical Perspective 
The appealing simplicity of the use of criminal sanctions 


under modern federal environmental law, specifically the Air 


Quality ADE 1967, e ea as le as 1968,** Bott 
was not long before commentatorg began to condemn the 
retributive nature and the cumbersome procedural aspects of 
criminal penalties and to suggest the almost exclusive use of 
civil penalties instead. *? Civil penalties were, the 
commentators argued, essentially economic and ,therefore, better 
Suited to penalize undesirable actions which were essentially 
economic and in which the guaranteed rights of criminal 
procedure were simply unnecessary baggage.#* In the early 
1970’s these essentially practical arguments for exclusive or 
nearly exclusive civil enforcement were weakened somewhat by the 
unexpected effectiveness of the resurrection of the Refuse Act 
DANS). SS 

The Refuse Act (actually the common name for section 13 of 
the Rivers and Harbors Appropriation Act of 1899)75, was 
originally part of a statutory scheme intended to protect the 
navigabllity of the nation’s waters and allow in rem actions 
for the removal of wrecks and other hazards to navigation.#* 


Misdemeanor criminal sanctions*” and reward or "qui tam" 





provisions*° were included in the act,presumably to aid in 
enforcement and deter the deliberate introduction of refuse 
Into the navigable waters of the United States, but in the late 
sixties and early seventies the misdemeanor criminal sanctions 
were used effectively to punish pollution of navigable waters 
by some very large industrial concerns,#” even though the 
"refuse" introduced was not a direct hazard to navigation.?° 
At the time, commentators, principally those supporting civil 
penalties, attributed the success of criminal prosecutions under 
the Refuse Act to the fact that no N element was required 
by the statute,°! This made criminal prosecution simple but, 
in their opinion, not worthy of pursuit because the penalties 
under the act were not the severe economic sanctions necessary 


to deter large corporate pol luters.?= 


The Liberal/Utllitarian Approach 

After the early successes of criminal enforcement under 
"that sparkling innovation in antipollution legislation of the 
McKinley Administration,"?*” were stymied by the passage of the 
Federal Water Pollution Control Act (now commonly referred to 
as the Clean Water Act »)?* and philosophical arguments 
supporting civil enforcement for all economic legislation 
including environmental laws came increasingly into vogue,>** 
criminal penalties were generally rejected as inappropriate 
sanctions which Involved unnecessary conclusions about the 


morality of conduct which was principally economic in nature.?¢ 





Unfortunately for effective criminal enforcement, this 
liberal/utilitarian approach to environmental enforcement, which 
rejected moral judgments associated with criminal law and 
substituted POr them civil determinations of utility,” 
prevailed while most of the statutory and administrative 


schemes for the control of alr and water pollution were 


© _ developed.”® Only after the great hazardous waste "scares"®” _ 


reawakened interest in criminal enforcement at the federal 
level*° did Congress’ enact and -then amend The Resource 
Conservation and Recovery Act, The Comprehensive Environmental 
Response and Compensation Act, The Clean Water Act and The 
Toxic Substances Control Act! to create what most wanted to 
believe was a "cradle to grave" scheme for control of toxic 
substances.*+* 

But criminal enforcement was never totally without its 
champions. One of the best demonstrations of a consistent 
political wlll for criminal enforcement of environmental 
laws is the Congressional reaction to the Supreme Courts 
formalistic resolution of a criminal prosecution under the 
1970 version of The Clean Air Act. In Adamo Wreck] v 

nit t “3 the Supreme Court narrowly construed the term 
"emission standard" under the act thereby frustrating the 
criminal prosecution of Adamo Wrecking for asbestos related 
crimes.** Congress soon thereafter amended The Clean Air Act 
to prevent such formalistic outcomes in the future.*> Congress 


was apparently determined to enforce environmental statutes 





through the use of criminal sanctions, and the prosecutors and 
the courts eventually began to get the message.** Recent 
amendments to other environmental statutes and proposed 


legislation are sending the same message. 


The Retributive Approach 

Congress was not satisfied with merely closing loopholes 
In the existing environmental statutes.*” To enhance the 
pervasive scheme described above, -Congress continues to fine 
tune the principle environmental statutes to enhance effective 
criminal enforcement by both substantive changes to the nature 
of the crime*? and increased penalties, particularly for repeat 
offenders.*” The extensive criminal penalties under the 
Resource Conservation and Recovery Act were added by the 1984 
amendment=° and the Superfund Amendment and Reauthorization 
Act of 1986.77 The criminal penalties, under the Comprehensive 
Environmental Response, Compensation, and Liability Act, for 
failure to report releases of hazardous substances were created 
by the Superfund Amendment and Reauthorization Act of 198652 
and The Asbestos Hazard Emergency Response Act of 1986°° was 
clearly an effort to get the substantial criminal enforcement 
provisions of the Toxic Substances Control] Act focused on that 
substance.”* 

But the latest amendments to the Clean Water Act are 
perhaps the piece de resistance of criminal enforcement.”=® In 


the 1987 amendments the distinction between negligent and 





knowing violations has been made clear,”* criminal penalties 
have been significantly increased,*” and a crime of knowing 
endangerment has been  added.** The 1987 amendment also 
delineates a new type of disposal offense by prohibiting the 
unpermitted introduction of hazardous’ substances or pollutants 
Into sewer systems or publicly owned treatment works. This 
change alone would seem at first blush to foreclose yet 
another environmentally unsound method of disposing of 
hazardous waste, but the new provisions contain significant 
limitations. The ducción of "the pollutant or hazardous 
substance” will only be punishable if the Introduction “causes 
the treatment works to violate any effluent limitation or 
condition in fits) .... permit«""% While it does not take much 
imagination to foresee the practical difficulties involved in 
Investigating and proving such an offense,*° criminal 
enforcement efforts are already underway.** Fortunately, other 
environmental statutes do not present such problems if the 
resources for adequate investigation are available. 

From recent developments it appears that these practical 
resources will be increased. In order to implement the 
extensive criminal provisions of the 1984 amendments to the 
Resource Conservation and Recovery Act, The Department of 
Justice has, as required by statute,** delegated full law 
enforcement authority to the Environmental Protection Ägency’s 
National Enforcement Investigation Center Special Agents, *®? 


and other federal enforcement agencies have also begun to 
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increase criminal investigation efforts in the environmental 
area.“* In order to prosecute these case effectively and 
“convey a message of serious Intent to the regulated community" 
the Department of Justice has created an Environmental Crimes 
Section within its Land and Natural Resources Division.** Such 
practical concerns are not without value to our evaluation of 
the philosophical basis of criminal enforcement. It has long 
been persuasively argued that there is no better indicator of 
the true political will of a society .than the allocation of its 


law enforcement assets.+*+* 


The Jurisprudential Conclusions 

What is interesting to note in light of this papers 
postulate is that even though the recent amendments discussed 
above have added emphasis to criminal enforcement, both the 
Clean Air Act and the Clean Water Act, the principle federal 
environmental statutes in effect during the period of criminal 
enforcement’s intellectual disfavor, contained misdemeanor 
criminal penalties. However, these provisions, despite early 
successes with prosecutions under the Clean Water Act,*” never 
seemed to attract the prosecutorial interest due them.“® The 
point is that: society, through its recognized processes, had 
already condemned polluting activities in violation of the 
statute as criminal.“” A person of an essentially practical 
bent might boil down these two decades of discussions filled 


with high sounding jurisprudential rhetoric and debates about 





economic law to a simple failure to enforce the retributive 
provisions of the statutes on the part of those duly appointed 
to do so. 

As the courts have long recognized "the general 
unsuitability for judicial review of agency decisions to refuse 
enforcement,"”” the decisionCs) not to use criminal enforcement 
provisions is more political than Jurisprudential. The 
relatively recent resurgence of criminal enforcement in what 
has been described as a period of general dereyulation of 
private business Cand some would say disregard for the 
environmental concerns)?! may be distillation of natural law 
concepts to their ultimate logical result,”* an enlightened 
utilitarianism which requires the moral behavior of the 
individual, as determined by society as a whole, to preserve 
the general vwelfare”?, or simply a political reaction to ",,, 
the growth of a compelling bipartisan public sentiment in 
favor of vigorous enforcement...."7”* 

Whatever the philosophical basis for increased criminal 
enforcement, we are beginning to see that civil enforcement Is 
not the trouble free compliance procedure theorist have touted 
it to be,”= and for unpermitted, unrepentant or federal 
polluters, civil enforcement may not provide effective 
sanctions. On the other hand, criminal sanctions can provide 
society with the simple and effective enforcement tools 
necessary to prove society’s concern to potential offenders. 


This is particularly true when criminal enforcement is the only 


10 





Paactical Sanction. We wlll look In detall at such cases 
below, but first we will make a more detailed examination of 
the problems recently encountered in civil enforcement under 
the existing statutes by which Congress hoped to successfully 
regulate al] potential methods of the introduction of 


pollutants into the environment.7¢ 


CONCERNS IN CIVIL ENFORCEMENT 

We should first acknowledge that a rational and effective 
regulatory scheme is essential to both civil and criminal 
enforcement.”” But because we tend intuitively to associate 
the development of a comprehensive regulatory scheme with civil 
enforcement,”® we may overlook some of the shortcomings of 


civil enforcement. 


The Limitations of Civil Enforcement 

Reliance upon civil enforcement puts the burden of 
education in the regulatory scheme on the government agency - 
and its principle, society - not on the regulated "persons".”” 
The apparent regulatory choice between statutorily created 
penalties is really only the manifestation of the much broader 
issue of who will bear the insult of ignorance or disregard of 
the law or the duly promulgated regulations which the courts 
have treated as synonymous.®° There are two choices. Under an 
enforcement scheme which relies on warnings followed by 


escalating civil penalties, society will bear the burden of 
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pollution born of ignorance, real or feigned, but when 
criminal penalties are invoked, the corporate and natural 
persons responsible (for the corporate or governmental "person" 
may act only through its agents®*) may be held accountable for 
Knowledge of and compliance with society’s standards. 
Recognizing this apparent inequity, proponents of civil 


enforcement 


e =>. vb 


hold up the / significant financial penalties 
provided by statute®* as the method by which wrongs committed by 
corporate and governmental bodies might be redressed,°° but 
such assertions may not survive closer scrutiny. AS our 
regulatory schemes developed it became apparent that civil 
penalties, unless they are so extensive that operation of the 
regulated entity becomes economically impractical, may in 
reality be more license than sanction.®“ The characterization 
of civil penalties as economic disincentives rather than legal 
Sanctions breaches the sea wall of practicality which holds 
back a veritable ocean of economic theory surrounding the “use 
of market forces to achieve environmental goals with minimal 
economic cost.**S 

We may, however, avoid a lengthy discourse on such 
theories by noting that the discontent with legalism which has 
led some to propose or embrace complex economic theories,°* 
often ignores the facts of economic and regulatory life.®” The 
observation that our economy is a hybrid of many Inconsistent 
economic models is not a new one,®® but as environmental 


regulation becomes more pervasive distinctions in the manner in 
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which certaln groups or types of polluters react to economic 
disincentives will become more and more pronounced. Some major 
sources of pollution such as - Private and public utilities, 
federal activitles and contractors, and soclally Important but 
marginally profitable high pollution industries can not 
rationally be expected to adhere to traditional economic 
models, and may in fact Ignore some laws and regulations 
altogether. Because we are not yet ingenious enough to 
decipher these complex politico-economic relationships, there 
is often no viable economic alternative, and some form of 
“command and contro!" regulation would appear to be 
essential] .&” 

In response to this dilemma injunctive relief and its 
administrative equivalent, compliance orders, have been 
created by statute and employed to ensure that corporate or 
government "“persons" and their employees comply with law or 
regulation,”° regardless of economic advantage. But the use 
of legal orders to compe! compliance’ has encountered two very 
Significant problems. First, injunctive relief is not a 
realistic alternative for certain activities, for example 
public utilities and certain essential functions of the federal 
government,”? and second, efforts to obtain injunctive relief 
or to gain approval of regulations which permit civil 
enforcement often result in delays of several years before any 
penalties are imposed.** 


Some have argued that these philosophical and practical 
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drawbacks to civil enforcement are temporary, lasting only 
until societal and economic pressures ensure voluntary 
compliance”? and that they are far outweighed by the procedural 
Simplicity of a civil enforcement system in full flower.”* If 
as a practical matter this were true, perhaps criminal 
penalties would not be a viable alternative, but In the civil 
enforcement arena it seems that Murphy’s second law always 


prevails: "Nothing is ever as simple as it seems."”® 


The Procedural Difficulties in Civil Enforcement 

We have already noted the practical problems caused by 
lengthy civil actions and the limits of reason on injunctive 
relief, to these the Supreme Court in Tull v. United Stat 
has added, at least under the Clean Water Act, the procedural 
burden of trial by Jury.”® It is indeed interesting to note 
that avoidance of the Jury and its attendant procedural 
difficulties was one of the early practical arguments for 
preference to civil enforcement.”” Worthy of note is the 
observation that the court in Jul] analogized to the criminal 
law’s general provision for sentencing by the judge to avoid a 
right to trial by Jury on the amount of the civil penalty.”® 
While valid criticisms of the of the civil enforcement systems 
do not necessarily validate emphasis on criminal enforcement, 
the question we must answer is this: If criminal and civil 
enforcement are equally difficult or simple to implement should 


we not chose the enforcement technique with the best deterrent 
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potential? Having asked, we turn to the principle enforcement 
statutes available, and examine the potential affirmative 
defenses, and procedural and evidentiary concerns to determine 
if criminal enforcement is indeed simple enough to be 


worthwhile. 


PRINCIPLE FEDERAL ENVIRONMENTAL STATUTES 
As they have developed historically the principle criminal 

provisions may be divided into five categories: 

1. Those designed to directly protect the safety of individuals; 
These provisions in the Resource Conservation and Recovery 
Act and The Clean Water Act are commonly called knowing 
endangerment provisions,”” The Clean Air Act, possibly 
because of its technocratic approach of computerized 
modeling against ambient standards as a method of 
enforcement, does not contain such a provision,*?” but the 
most recent revisions proposed in Congress include a 
“knowing endangerment" crime.*°* 

2. Those designed too ensure compliance with an administrative 

regulatory program; 

| For example, The Clean Water Act,'°= The Clean Air Act,?°*? 

The Ocean Dumping Act,?°* and the Resource Conservation and 

Recovery Act?°= contain criminal provisions prohibiting the 

knowing conduct of regulated activities without a permit 


and "knowing" and/or "willful" permit, and “interim 
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seacus. vlolations,.'°* The Clean Water Act, like les 
ancestor the Refuse Act of 1899, also authorizes 
Punishment for such activities even if they are committed 
through negligence.**” 

3. Those designed to protect specific places or things; 

The Endangered Species Act?°® prohibits the "taking" of an 
endangered species or destruction of lts habitat.**” The 
Prevention of Pollution From Ships Act?4° will protect the 
high seas upon implementation of the International 
Convention for the Prevention of Pollution from Ships 
(MARPOL Protocol).!!! The purpose of The Safe Drinking 
Water Act is obvious from its common name,’?** and various 
other statutes protect the public land both from some uses 
and users under regulations Implemented by the 
administering agency.‘*?* 

4. Those designed to deal with specific hazardous substances; 
The Toxic Substances Control Act contains a provision 
which prohibits acts in violation of administrative 
regulations concerning certain substances found by the 
agency or determined by Congress’ to be toxic.’**%* The 
Resource Conservation and Recovery Act requires regulation 
of “hazardous waste."**>* The Federal Insecticide, 


Fungicide and Rodenticide Act is focused directly on 


control of these substances.!'+* The Atomic Energy Act 
prohibits unauthorized handling of radioactive 
materials.!*?*” Other specific legislation requiring 
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regulation of the disposal of "health care facility 

waste" has been strongly supported in Congress.!!® 
O. Those designed to aid in enforcement; 

These provisions commonly prohibit knowlng submission of 
false statements to regulatory agencies and make criminal 
the failure to properly maintain the records required by 
law or regulation,’?!” and for those media in which 
immediate containment or clean up is technologically 
possible notification of the -discharge or release of 
certain substances is required.?**" 

It might be argued intuitively that civil enforcement 
could reach these same _ ends’#' but civil enforcement actions 
cannot benefit from the full panoply of criminal statutes. 
These general federal criminal offenses serve two purposes. 
Practically, because juries, and perhaps even defense 
lawyers,’** are more comfortable when traditional criminal 
offenses are charged, they make prosecution simpler and, 
therefore, guilty pleas are more likely, but, Just as 
importantly, they serve as philosophical notice that a felony 
is a felony whether Congress adopted it from the common law or 
created it out of concern for modern technology as a threat to 


the environment. 


OTHER FEDERAL CRIMINAL STATUTES 
The following general criminal statutes have been or can 


conceivably be effectively utilized to simplify and improve 
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the enforcement process. 

Aiding and abetting another in the commission of a criminal 
act'*=* - This fundamental criminal statute allows participants 
at any stage of the environmental crime to be prosecuted as 
principles even if their participation is not the criminal 
aeto Fs 

False claims against the government of the United 
States,'*=® and theft or conversion of public monies!?< -- These 
statutes are particularly effective against contractors who 
file false claims for payments associated with the handling and 
disposal of waste generated by the federal government or clean 
up of hazardous waste sites under the Comprehensive 
Environmental Resource and Conservation Act.*”” 

Conspiracy'*® -- Almost every major criminal violation of 
environmental laws could logically be the object of a 
conspiracy and the offense is often charged both to support the 
presentation of the case by permitting the introduction of 
evidence that might otherwise be excluded as hearsay and to 
establish a story line of guilty knowledge and behavior.!'!>2>” 
The offense may also be utilized to enhance punishment as 
conspiracy Is generally considered a separate offense.’?° 

False statement in any proceeding before any agency or 
department of the United State?! -- false statements in civil 
enforcement proceeding would also be criminal under these 
provisions,'** and felony punishment may also be available.'*® 


Mail and wire fraud’?* -- These statutes have been used to 
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prosecute environmental criminals who have systematically 
used the mails or electronic means, usually the telephone, to 
arrange contracts for purportedly legal transport, treatment 
or disposal of waste.‘?5 

Obstruction of administrative proceeding*?** -- This 
statute has obvious application to permit proceeding, but may 
have increased value as hazardous waste facilities begin to face 
loss of their interim status under the Resource Conservation 
and Recovery Act (LOIS) program.*t?” . E 

PerjJury’??® -- This statute has specific application to 
Judicial actions arising from civil enforcement or challenges 
to regulations,*** but it is also effective in breaking down 
conspiracies to deceive grand juries, which is particularly 
important in the corporate context.':*° 

Contempt of court'*: -- This statute has also been 
effectively used to assist in grand Jury investigation,*** but 
the fact that "punishment for contempt of court and a 
conviction under indictment for the same acts are not within 
the protection of the constitutional prohibition against 
double jeopardy" may make contempt proceedings particularly 
| useful when the criminal act also violates an injunction.'“*® 

Federal Assimilative Crimes Act'** -- This statute has 
limited territorial application, in that it applies only 
to geographic areas under exclusive federal Jurisdiction, but 
it does allow for the dynamic application of state law to acts 


committed under such jurisdiction, and may, therefore, have 
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particular application to federal employees (military or 
civilian> who commit environmental crimes! *° 

In addition to these statutes of general applicability two 
other groups of arguably useful statutes, which would produce 
two disparate groups of criminal defendants, are interesting 
enough to warrant more extensive discussion. The first of 


these is the Racketeer Influenced and Corrupt Organizations Act 
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(RICO). 44 Ever since control of the disposition of toxic 
waste became a major issue, there have been allegations that 
"organized crime" controls and profits from the business of 
hazardous waste disposal.'*” Some formal studies indicate that 
this is not the case,'“® finding Instead that the “offending 
businesses . Sau: demonstrated fairly low organizational 
Complexity. =T? In either case as disposal of waste becomes a 
more and more complex process’=”° racketeering prosecutions are 
certain to be a part of the future of criminal enforcement in 
the environmental area.?*** 

The second group of statutes is the Uniform Code of 
Military Justice (UCMJ>.**= Under the General Article,**> 
active duty personnel are subject to trial by court-martial for 
all non-capital federal crimes, including those acts made 
criminal by the Federal Assimilative Crimes Actas 
Additionally, violations of orders concerning proper 
environmental practices could result in prosecutions under 
Article 92 of the code,'== Given the fact that active duty 


personnel face not two, but, three potential forums, if 
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prosecutorial interest in federal facility compliance with 
environmental laws continues’ to increase, uniformed offenders 


are not likely to escape notice.’ 


STATUTORY CONSTRUCTION 

Having identified the potentially applicable statutes we 
can turn our attention to a generalized discussion of the 
Judicial construction of environmental statutes and to what are 
commonly referred -to as the elements of the offenSe as they 
support our thesis of the simplicity and effectiveness of 


criminal enforcement. 


The Scope of the Statutes 

Regrettably for persuasive presentation, efforts to impose 
criminal sanctions under environmental statutes which showed 
much promise, beginning with the sweeping interpretation given 
the criminal provisions of The Refuse Act,:”” have been at 
times unnecessarily complicated by formalistic constructions of 
certain provisions which limit the practical scope of the 
Statutes Sometimes narrow or formalistic constructions 
| of the trial court are later corrected by a courts of appeal .?°* 
But, with the marked exception of St v 

in Co.,?*° on the occasions when formalism prevails on 
appeal, it is usually directed at the application of the statute 
to corporate or other "persons" created by legal fictions.'!*? 


The courts have even gone so far as to suggest, as this paper 
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does, the prosecution of the natural persons responsible for the 
criminal violation.!*? If the broad interpretation given to 
the term "person" under the Resource Conservation and Recovery 
Act by United States v. Johnson 8 Towers Inc,'*? is a sign of 
the legal pattern which is emerging, the prosecution of the 
natural persons responsible for pollution will not face 
obstacles created by narrow statutory construction. Nowhere is 
this willingness of the courts to simplify the application of 
the statutes and leave the questions. of guilt to the jury *<* 
more important or apparent than in the articulation of the 
mental element necessary for the commission of various 


environmental crimes. 


The Mental Elements Required 
Both the requirement for and the magnitude of criminal 

intent required for conviction under the various environmental 
acts has been a concern for nearly two decades.*** During the 
resurgence of The Refuse Act,*** commentators noted the strict 
liability standard imposed by the act,**” terming enforcement 
of the act the rejection of the requirement for "scienter", or 
a knowing act,’ This standard was not carried over into the 
criminal provisions of the 1972 version of The Federal Water 
Pollution Control Act, but the act did establish criminal 
penalties for negligent violations,*'*” and the government 
enjoyed notable success prosecuting cases under that 


standard.:”°® The 1987 amendments to the Clean Water Act 
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maintained the negligence standard, but, rephrased the criminal 
provisions to establish separate statutory subsections’ for 
"negligent" and "knowing" violations with an attendant increase 
In the severity of potentlal punlshments for the latter, 
thereby deleting the concept of "willful" violations.?7! While 
"willful" and "knowing" have been held to be nearly synonymous 
for purposes of public welfare statutes,'”* this change is a 
sign of the developing consistency and associated simplicity in 
environmental criminal enforcement pravisions. ° 

Though the effective prosecutions of misdemeanors based on 
negligence have been an important part of the history of the 
Clean Water Act,*”? the other principle environmental statutes 
punish only a "knowing"  offense.?'”* Because, Congress has 
not seen fit to Incorporate the negligence standard into other 
statutes,*”* and because the negligence offenses under the 
Clean Water Act are only misdemeanors,*”* it is the scope of 
the scienter requirement under the knowing standard which 
serves as the major distinction of criminal enforcement and to 
which we now turn our attention. 

This issue has best been addressed in criminal cases 


enforcing the Resource Conservation and Recovery Act. Both 


nited States v, Johnson 8 Tower nc. and United States v. 
Haves Int”“], Corp. recognized the public health concerns 


addressed by the Resource Conservation and Recovery Act, but 
addressed the resolution of the issue in different ways.*”” The 


apparent difficulty in resolving the two cases may be more 
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procedural than substantive. Johnson & Towers Inc., sustained 
the government’s interlocutory appeal of the dismissal of 
three counts of the indictments against two natural persons’7”® 
after the accused corporation which employed the individual 
defendants pled guilty, while s nt’ Co reversed 
"judgments of acquittal not withstanding the jury verdict" 
under the Federal Rules of Criminal Procedure*”” in favor of 
both the named corporation and individual defendants employed 
by it. Because the decision in Johnson & Towers Inc, was one 
of preliminary statutory interpretation based only upon the 
bare assertions contained in the indictment, only Hayes Int'l. 
Corp. addressed directly the mental element required in the 
light of evidence presented at trial. 
It should be noted initially that in the Johnson & Towers 
Inc. case neither the trial court nor the Third Circuit Court 
of Appeals saw any legal bar to the individual defendants’ 
culpability under a theory of "aiding and abetting,"**” the 
corporation’s violations, but the appellate court went even 
further and reversed the dismissal of the counts alleging 
individual violations of the Resource Conservation and Recovery 
Act by giving a broad reading to the statutory term 
"person" .!®! The court did not need to or intend to define the 
term knowing under the statute; the dicta focused on ensuring 
that each element of the allegation that the defendants “did 
knowingly treat, store and dispose of ...hazardous waste" was 


subjected to the same "knowing" standard not on defining that 


24 





knowing standard.'*®* Both courts of appeal relied on the same 
historic interpretation of "knowing or knowingly" under "public 
welfare statutes"'®® establishing regulatory programs. "“({Tihe 
government need prove only knowledge of the actions taken which 
constitute the elements of the offense and not knowledge of the 
statute forbidding them."**> That both courts held that 
knowledge of the permit status is necessary for the offense of 
"knowingly transporting] ... hazardous waste ... to a facility 
which does not have a permit"!®® is not surprising given both 
courts recognition of the applicability of inferences’ and 
circumstantial evidence to proof of guilty knowledge.'®* The 
court in Johnson & Towers Inc. expressed this concept in general 
terms concluding that "triers of fact would have no difficulty 
whatever in inferring knowledge on the part of those whose 
business it is to know, despite their protestations to the 
comtrary,"*?7 and the court in Haves Int’]. Inc. was even more 
explicit when it concluded that in light of the statutory 
record-keeping procedures necessarily associated with the legal 
transportation of hazardous waste “proving knowledge should not 


Demerercult’ +"° 


The Offense of Knowing Endangerment 

It is particularly important to note that a similar 
rationale may be applied to the "knowing endangerment" 
provisions of the Clean Water Act and the Resource Conservation 


and Recovery Act.**” It is logical to conclude that even though 
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these statutes authorize severe criminal penalties (a maximum 
of 15 years imprisonment and a $250,000 fine for individuals) 
the government need not show that the defendant knew the act 
alleged to be criminal. The government need only show the 
elements of the lesser offenses plus the defendants knowledge 
that the act alleged placed "another person in imminent danger 
of death or serious’ bodily harm":7° Presumably because these 
offenses are treated so severely, both acts preclude prosecution 
based on allegations that the knowledge of another may be 
imputed to the defendant, but circumstantial evidence, 
including evidence that defendants affirmatively shielded 
themselves from actual knowledge may be utilized to prove this 
element.!”* 

While extensive academic discussion of the mental element 
required may be an interesting exercise, it not one in which 
defendants facing felony punishment are likely to profitably 
engage,*”* and the real concerns may be the philosophical 
questions about what ought to constitute a crime. The fact 
that defendants are often convicted of both the environmental 
offenses and more conventional crimes requiring specific intent 
makes this conclusion even more compelling.*”* Assertions that 
the defendant believed that the requirements of the statute and 
its related regulatory scheme were being satisfied are better 
considered as affirmative defenses than as mental elements of 


the statute.!”* 
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AFFIRMATIVE DEFENSES 

Affirmative defenses may be subdivided into two types- 
those based on challenges to the regulations and those based on 
the conduct or actions of the defendant. As the first type of 
defense is generally a preliminary question for the trial judge 


we will approach our discussion in that same sequence. 


The Administrative Challenges 

The common ‚administrative law: challenges in enforcement 
actions, both civil and criminal, may generally be divided 
into two categories - challenges to legislative rules, those 
issued under implied or explicit statutory authority, and 
challenges to interpretive rules, statements which advise the 
public of the agency’s construction of the statute.*”* Though 
it is generally conceded that the courts will give greater 
deference to legislative rules, the difficulty lies in 
establishing which is which and to what extent either type of 
rule may be challenged during the criminal enforcement 
proceeding.*”< 

Because all the principle environmental statutes except 
the Toxic Substances Control Act?”” contain similar provisions 
which attempt to preclude review of agency actions after a 
relatively limited period of ninety or one hundred twenty 
days from issuance of a given regulation,’”? it would appear on 
first impression that the statutes and regulations create a 


“now or never" system under which court challenges to 
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regulations must be presented, if they are to be presented at 
all, months or even years prior to any civil or criminal 
enforcement action.'”” This observation is illustrated most 
dramatically by the all inclusive wording of the Resource 
Conservation and Recovery Act and the Comprehensive 
Environmental Response, Compensation, and Liability Act#°° 
which, when viewed in the light of the extensive regulatory 
scheme envisioned#° does not provide the courts with much of an 
opportunity to avoid direct confrontation with complex 
administrative law issues in civil enforcement actions. But as 
the discussion below concludes a more rational and less 
formalistic approach may be available in criminal enforcement 
proceedings. 

This simple approach is made possible in part by the fact 
that the courts have seldom approached this issue from the 
criminal defendant’s end of the bar, choosing instead to 
address only indirectly the extent to which Congress may 
constitutionally preclude review of agency rules in criminal 
enforcement actions, e.g. nullify by statute any rights 
defendants may have to challenge the validity of the agency 
regulations under which they are charged.7°= Unfortunately, 
as we will see below, this approach has also bogged down 
resolution of the "review preclusion issue" in questions of 
proper venue for review in civil cases*°? or formalistic 
exercises in statutory construction in criminal cases.#°* 


The major roadblock to a meaningful recognition of the 
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existing due process limits on affirmative defense preclusion 
and their effective application is the precedent established by 

kus v. nited States, a 1944 case in which the Supreme Court 
rejected constitutional and procedural challenges to the 
extensive review preclusion provisions of the Emergency Price 
Control Act raised by the appeal of various criminal 
convictions under the Act /#°s Because Yakus was a criminal 
case in which review of agency action was affirmatively 
precluded, it would nicely support our thesis if we could 
contend unabashedly that Yakus was decided correctly under 
administrative law and criminal procedure. Unfortunately, the 
confusion created by the case dates to the decision itself. 


Succinctly put, it was unclear, even in 1944, whether the 


decision in Yakus was a deferral to the "War Power" of Congress 





or an exposition of administrative law.#°¢ Any protracted 
discussion of the extent of the "War Power" is obviously beyond 
the scope of this paper. It suffices to say that any suspension 
of procedural due process and other constitutional protection - 
if indeed review preclusion provisions operate to that end - 
based on the necessities of war making are likely to be subject 
to substantial criticism.*2” 

Can it then be said that Yakus was/is correct as a 
determination of the constitutional limits on review preclusion 
when viewed, as it arguably must be, outside the light of the 
exercise of the "War Power"? As the dissent of Justice Rutledge 


points out in elegant understatement, "“[tjhe idea is entirely 
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novel that regulations may have a greater immunity to judicial 
scrutiny than statutes have ...." 208 This fundamental concept 
of limitation on review preclusion is so logical that it may 
have motivated Congress to later amend the “most onerous 
features of the Emergency Price Control Act".22”* Such concerns 
are particularly applicable to criminal proceeding,*** but it 
is not difficult to conceive how the due process or even the 
"taking" clauses of the fifth amendment might be used to create 
similar concerns in civil proceedings under the federal 
environmental statutes.**'* As we shall] see, this myriad of ways 
in which the issue of review preclusion may be framed presents 
the greatest difficulty in civil enforcement actions. 

In Adamo Wrecking Co., v. United States the Supreme Court 
recognized, sub rosa, the need for limits on review preclusion 
articulated by Justice Rutledge. By substituting the Courts 
definition of “emission standard" for the agency’s, the Court 
accepted, though admittedly without comment, the argument 
that at least one of the basic requirements for validity of 
legislative rules, statutory authority, cannot be avoided by 
congressional] limits on judicial review. The interesting twist 
is that a persuasive argument can be made that the rule in 
question in Adamo Wrecking Co, was a long-standing interpretive 
rule entitled to the force of law under the very exclusive 
criteria also recognized by Professor Davis in his treatises on 
administrative law.*?* Regardless of outcome of a particular 


case, the failure of the Court to recognize and to articulate 
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standards for distinguishing between interpretive and 
legislative rules forms the basis for the confusion over the 
place, if any, for the legislative/interpretive distinction in 
determining the appropriate standard of deference to statutory 
review preclusion.*:? 

Perhaps because of this confusion, due process concerns 


have never been adequately addressed.7*% 
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is beginning to recognize that given the complexity of 
environmental alone. the relatively brief periods provided 
prior to review preclusion may not be sufficient.***? It is 
clearly not enough to. simply chronologically extend the period 
prior to preclusion. Such provisions are certainly relevant in 
determining the adequacy of the opportunity to be heard, but 
they cannot be considered conclusive on the adequacy of due 
process.*~'< The Environmental Protection Agency has attempted 
to avoid this issue, by denominating its own rules as either 
interpretive or legislative. If they are recognized by the 
courts, such classifications would virtually compe! potential 
defendants to seek review of legislative rules immediately but 
allow post- enforcement challenges to site specific or clearly 
interpretive rules.7*” While such designations should be very 
helpful to civil enforcement, this approach suffers from one 
very serious flaw. The validity of such efforts can only be 
established after enforcement actions are begun.*** 

Rather than embroil ourselves in this minutia of 


procedural due process under administrative law necessitated by 
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civil enforcement, it seems more efficient to avail ourselves of 
the standards of reasonableness generally utilized in early 
criminal prosecutions under environmental statutes?!” and later 
reaffirmed, though perhaps tangentially, in United State v, 
ayes Int’ Corp. .==° Review preclusion was not directly 
considered in the Haves decision, but it is not difficult to 
see concern for fundamental due process issues of notice 
disguised as issues of "knowledge" under the statute? and 
rejection of the "mistake of law". defense with regard to 
ignorance of the applicable disposal regulations. In the end 
the court concluded that it was the defendant’s "business to 
know" applicable regulations and to ensure compliance.*=** 1t 
is unlikely that such a clear result could be produced by a 
civil enforcement action.**> As further evidence of this 
conclusion, let us look more closely at other affirmative 


defenses. 


The Mistake of Law 

How was I supposed to know? -- was a frequent cry of 
defendants in the early days of environmental enforcement. In 
civil actions Judges often mitigated what they saw as strict 
llabllity statutes by awarding nominal penalties,*** but under 
the criminal enforcement statutes the courts, relying on 
precedent established in the regulation of the transportation of 
dangerous substances and other pervasively regulated 


-_ 


industries, ““* have generally concluded that under 
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environmental statutes "(tlhe principle that ignorance of the 
law is no defense applies whether the law is a statute or a 
duly promulgated and published regulations’ =2= 

Ae prosecutions based on this principle became more 
numerous, a wag, questioning the deterrent value of criminal 
enforcement, declared that the prosecutions of adultery and 


Violations of environmental statutes had three things in 
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common. "Enforcement is selective and erratic, and the 
consequences often are harsh."**” Despite its humortbus appeal, 
selective prosecution, unless it is "deliberately based upon an 
unjustifiable standard,"*?® is founded upon the questionable 
Philosophical conclusion that if enforcement agencies are 
sufficiently derelict or if detection is particularly difficult 
society is somehow deprived of its right to expect compliance 
with the law.7** Additionally, while intellectual recognition 
of the potential for a valid “selective prosecution" defense is 
not uncommon the assertion of such claims has historically 
enjoyed little practical recognition in the courts, especially 
In felony cases.*>" Interestingly enough, a perhaps more 
viable defense, "mistake of fact," recognized in the early 
days of criminal enforcement has lately been ignored. Let us 
examine the concept of mistake of fact founded in detrimental 


reliance upon third parties. 


The Mistake of Fact 


The United States Supreme Court has recognized the 
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valldity of this defense. In an early Refuse Act case the 
Court held that the defendant corporation had been Improperly 
denied its right to "present evidence in support of its claim 
that it had been affirmatively misled (by representatives of 
the Corps of Engineers) into believing that the discharges In 
question were not a violation of the statute."”***? Government 
attorneys are stil] keenly aware of this possibility. 
Representatives of the Department of Justice have recently been 
admonished against providing "legal advice" to’ potential 
criminal defendants.#*? Since claims of mistaken reliance 
will normally be decided as questions of fact, *?? criminal 
enforcement actions conducted with even a modicum of common 
sense should not be unduly hampered. 

Apparently, reliance on enforcement or permitting authority 
representatives is also a problem in the civil enforcement 
area, particularly when state and federal officials are 
attempting to obtain compliance from the same polluter.=?* But 
as we shall! see below, affirmative defenses, such as mistake of 
fact, may arise much more subtly In civil enforcement actions 
particularly when the regulatory scheme iS a very complex 


one. 


The Special Defenses 
In addition to the affirmative defenses discussed above, 
which are generally applicable to all environmental crimes, some 


special defenses applicable to the offenses Involving "knowing 
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endangerment" **“ have been provided or at least hinted at by 
Stetute. +9” While only the Resource Conservation and Recovery 
Act contains all the express provisions, they are likely to be 
grafted Into other statutes In the future for two reasons. 
First, as we have already noted, environmental statutes seem 
generally to build on one another,*?** and secondly, the 
provisions, with two marked exceptions, appear to simply state 
the obvious and relinquish refinement to case law development. 
These marked exceptions warrant closer inspection. The 
statutes recognize consent of the person andansened as a 
defense providing "the danger and the conduct charged were 
reasonably foreseeable hazards of an occupation" or "medical 
treatment or medical or scientific experimentation" conducted by 
professionally approved methods and with the endangered 
persons consent.*?” The statute attempts to shift the burden 
of proof, by a preponderance of the evidence, to the defendant. 
The issue of such manipulations of the historic reasonable 
doubt standards go far beyond environmental statutes.?* It is 
sufficient for our purposes to note the existence and necessity 
of resolution of the issue. The unique affirmative defense 
provisions of The Resource Conservation and Recovery Act also 
include a mention of the common law defenses under "concepts of 
Justification and ’excuse." 3 Because this provision may 
merely state the obvious, we will next consider In general 


terms this type of defense, which the courts will likely extend 


to all defendants.*** 
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The Justification Defense 

Assertions of Justification or excuse as affirmative 
defenses sometimes present themselves as the concept of 
Supervisory liability or its inverse, innocent obedience to 
instructions or orders. Obviously this situation immediately 
presents a conflict of interest between the employee, intent on 
invoking ignorant compliance with corporate Cor federal 
facility)**° directives, and the corporate or federal activity 
intent on avoiding responsibility for the criminal acts of its 
servants.*** The courts have had little patience with corporate 
attempts to avoid criminal liability through allegation of 
lack of knowledge or by urging formalistic constructions of the 
statutes<=*5 and appear just as ready to sustain convictions 
of individuals in the managerial hierarchy, sometimes relying 
on the doctrine of the "responsible corporate officer."7*¢ 
Whether or not individual defendants may avail themselves of 
some sort of unknowing-obedience-to-instructions defense has 
been mired in discussions of the mental element necessary to 
commit specific offenses“*” and has not been clearly addressed 
as an affirmative defense issue. Because active duty members of 
the armed forces have an affirmative legal duty to obey 
presumably lawful orders, prosecution of member of the military 
for environmental crimes may produce a resolution of this 
issue .+*2 


The defense of Justification or excuse may also take the 
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form of reliance on the natural occurrence or acts of third 
parties as the actual cause of the illegal release, discharge, 
or emission. Such a defense is already recognized in terms of 
civil llablilty for Superfund cleanups,**” But because it ke 
often easier to convince the triers of fact to punish everyone 
who had a hand in an illegal activity than to convince them 
that blame may somehow be rationally or legally terminated, 
the defense of excuse based upon the actions of third parties 
is likely to be combined with the issue of causation to the 
defendant’s ultimate disadvantage. #?=° 

There is one other circumstance, which the author hesitates 
to mention given the current notoriety in the popular press of 
the failure of government employees and contractors to disclose 
their actions, much less answer for them criminally, 77% that 
may give rise to the "justification" defense. This concept 
revolves around the justification for or excuse of violations of 
the law committed in the interest of “national security."75 
Considering that the issue has not yet been addressed by the 
courts, it is enough to note that such claims, if they are 
legally cognizable, may be readily asserted by many federal! 
facilities and/or federal employees.*"* However, the various 
Statutory provisions which permit the President to exempt 
facilities which are of paramount importance to the United 
States?2*? may be interpreted to condemn as criminal acts 
decisions to ignore emission, discharge, and reporting 


standards made in the lower echelons of government. 


37 








The Defenses in Civil Actions 

After such a prolonged discussion, one might readily argue 
that the mere existence of the concept of affirmative defenses 
warrants preference for civil enforcement. Such an argument 
overlooks the fact that for agency imposed penalties in a 
civil enforcement scheme, proceedings similar to a trial on the 
issue of guilt or innocence, including the concept of 
affirmative defenses, are often bound together with’ what is in 
effect a sentencing determination under the statutes.25° 
Those imposing civil penalties are required to consider: 

the seriousness of the violation(s); 

the economic benefit to the violator; 

the history of violations Cif any) by the same "person"; 

the good faith efforts of the violator to comply; 

the economic impact of the penalty on the violator; and, 

other matters which justice may require.=>< 

It is ‘not difficult to see that the affirmative defenses 
discussed above pale in comparison to the complexity of this 
civil scheme, particularly if a jury trial on the issue of the 
imposition of penalties is required.*?*” The separation of the 
legal concepts relevant to determination of guilt integral to 


criminal proceeding and perhaps to due process under United 


tate v 258 greatly simplifies the decision making 
process, but even more importantly, criminal enforcement 
provides the deterrent of conviction of the individual 
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wrongdoer, regardless of sentence, and the potential for a 


punishment which fits the more heinous crimes.2*> 


PROCEDURAL DIFFICULTIES AND DISTINCTIONS 

The conventional wisdom has long been that the criminal 
law provides ingenious defense attorneys with rich ground for 
the discovery or perhaps invention of procedural roadblocks to 
effective enforcement of environmental statutes.7° These 
can conceivably range from preliminary challenges to venue**'* 
to collateral challenges to convictions under environmental 
statutes.=“= (One might easily include evidentiary issues in 
this category, but they have been reserved for discussion 
below.) While conclusions about the complexity of criminal 
enforcement may seem valid on cursory inspection, the 
interjection of procedural issues standing alone does not 
necessarily denote complexity. A review of the procedural 
decisions associated with criminal enforcement may rebut hasty 
conclusions and demonstrate, with the few inevitable 


exceptions, the inherent logic and simplicity of criminal 


enforcement. 


The Choice Between Criminal and Civil Enforcement 

Despite numerous early challenges, it is now generally 
accepted that the government is not required to seek civil 
remedies prior to the initiation of criminal actions under 


environmental statutes.=<*> Similarly, the fact that the 
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Congress "created a unique situation in which a defendant is 
automatically liable for a civil penalty when he follows the 
only route available [notification] to avoid criminal 
prosecution "*<* jis not a bar to criminal proceeding for 
failing to report the release or for the criminal act 
itself.*<* It is not so clear to what extent criminal and 
civil enforcement actions may proceed simultaneously,*** but 
the fact that the regulatory scheme is constantly being defined 
by both civil and criminal actions does not create ex post 
facto definitions of criminal acts.*+*+” 

Concerns about the coordinated preparation of civil and 
criminal cases against the same defendant may be more of an 
evidentiary issue than procedural one#*°, but even if the 
government is compelled to elect an enforcement process, neither 
form of enforcement is necessarily preferable merely because a 
choice must be made. In short the presence of two enforcement 
systems may complicate the regulator’s decision making process, 
but the parallel systems do not unduly complicate the criminal 


process. 


The Grand Jury Process 

A principle procedural requirement among the “heightened 
constitutional protection" afforded criminal defendants in 
environmental cases is the grand Jjury process,**” but the 
presentation of the case to the panel is not a roadblock to 


criminal enforcement; it is an integral part of the trial 
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preparation process in which the United States Attorney is, 
with the sanction of the courts, intimately involved.*”” The 
failure of the grand jury to return an Indictment is the 
exception rather than the rule.?”: Defense attorneys know 
this and often permit the government to proceed on an 
"information" by waiving the indictment,?”? and if the 
punishment for the offense can not exceed imprisonment for one 
year Cenvironmental statutes in this category include Clean Air 
Act violations and negligent violations of the Clean Water 
Act)?*”® the government may elect this option without the 
defense“s consent .*”* 

There are of course pitfalls in the grand jury process, 
and sometimes these are related to parallel civil actions.*”* 
Such problems are, however, more likely to delay rather than 
prevent criminal enforcement and may be avoided altogether 
under the Justice Department Guidelines discussed above.*?”< In 
summary, the grand jury process is a constitutionally necessary 
step,*”” but as an ex parte proceeding it is likely to be more 
effective and less complex than extensive civil discovery.*”* 

This is true because the grand jury process and subsequent 

trial are governed in part by the federal Speedy Trial Act.*”>” 
While the Speedy Trial Act is not the panacea Congress had 
hoped for, it does help to prevent undue delay in criminal 
trials,222 and it is safe to conclude that criminal trials 
generally move considerably faster than their civil 


counterparts. 
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The Post-Conviction Collateral Attack 

As we have seen, historically the courts have simply 
rebuffed the invocation of procedural devices to thwart criminal 
enforcement and what might be construed as procedural burdens 
have in effect been assets in the enforcement process. A 
recent collateral attack on criminal enforcement based on 
procedural challenges was also unsuccessful, though the 
defendant corporation alleged everything from "technical 
Incompetence" to. "obstruction of justice" to support Federal 
Tort Claim actions based on tortuous initiation of criminal 
Becsecuctions.=** These allegations appear to be more in the 
nature of an affirmative defense of "selective prosecution," 7%? 
but the defendant, later the plaintiff, did not raise such a 
defense at the criminal trial because of a guilty plea. The 
government, perhaps in an effort to resolve the substantive 
issue, did not attempt to assert collateral estoppel, and the 
Court of Appeals for the First Circuit relied on the 
"discretionary function exception" to invoke sovereign immunity 


and uphold dismissal of the complaint.*°® 


EVIDENTIARY ISSUES 

Criminal enforcement actions always carry with them 
concerns generated by both the exclusionary rule’s protection of 
the defendants’ constitutional rights against illegal searches 
and self-incrimination.=°* These concerns are magnified by the 


parallel enforcement actions available under the principle 
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environmental statutes?®® and the fact that a great deal of 
the evidence in many environmental cases is collected directly 
from reports and documents which potential defendants are 


required to submit under threat of other sanctions.7°¢ 


The Issues in Parallel Enforcement Actions 

The courts have recognized the evidentiary Issues created 
by parallel environmental enforcement and have generally 
held that, with the significant statutory exteption of 
notification information required by The Comprehensive 
Environmental Response, Compensation, and Liability Act and 
the spill provisions in section 311 of the Clean Water Act,2*9” 
evidence gathered during normal monitoring activities or during 
civil proceeding may be used in criminal enforcement 
efforts.79°9° Unfortunately for civil enforcement, the reverse 
is not necessarily true. While there is no evidentiary bar to 
the use of "information obtained in civil or administrative 
discovery" in criminal enforcement "provided there was a good 
faith civil basis for conducting the discovery" ,*?*” the Federal 
Rules of Criminal Procedure deny attorneys involved in civil 
enforcement access to records or accounts of grand Jury 
proceedings, unless the court is willing, in the interest of 
furthering a related judicial proceeding, to order the matters 
released.7”° This generally requires at least one in camera 
review by a federal district judge.*”* 


The virtually unbridled use of statements and other 
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evidence obtained in civi) proceeding for criminal enforcement 
purposes is particularly noteworthy because guidelines within 
the Justice Department do not require that those involved 
in Civil enforcement give "Miranda Warnings" to suspected 
offenders,*”* and the prerequisites necessary to obtain 


warrants pursuant to a pervasive regulatory statute are not 


constitutionally based and are principally determined by 
the governmental agency concerned.=”? In addition to these 
sources of evidence, w Chemical V. Un t , decided 


by the Supreme Court in 1986, upheld the warrantless overflight 
of Dow’s well-guarded manufacturing facility and sharply 
demonstrated the inspection power of the Environmental] 
Protection Agency under the Clean Air Act.#°* When evidence can 
be collected in this) manner criminal prosecution of offenses 
committed within "pervasively regulated industries" is greatly 


simplified.””° 


The Distinction of Substantive Concerns 
No comment on evidentiary issues in environmental 
enforcement would be complete without a mention of the 
Ringelmann Number,a method of judging pollution by the opacity 
of smoke. Upheld by the Supreme Court as a valid basis for the 
implementation of civil sanctions by the State of Colorado,7”<* 
it has long been’ decried by experts in the field as little 
better than sniffing the air.*”” The point for our purposes is 


not the scientific “validity of the test in terms of what is 
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measured, that is an issue for the law makers. 

The Ringelmann chart was and still is used in a manner 
which is, in practical effect, no different than determining 
the amount of a pollutant or hazardous substance we will permit 
to be discharged measured in parts per quadrillion.*”* No 
doubt tomorrow’s technology will make today’s technical 
wizardry look equally archaic. Or perhaps we are controlling, 
as is likely to be the case with the Ringelmann Charts, the 
wrong thing altogether.*”” Regardless, an enforcement scheme 
should focus only on the statutory objective. Criminal 
enforcement, with its historic separation from value judgments, 
is often best suited to that task, and in certain instances 


criminal enforcement is the only viable sanction. 


THREE EXAMPLES 

Having established a framework for analysis of certain 
factual situations, we return to three specific categories of 
polluters which present serious challenges to enforcement 
efforts and provide the best examples of the value of criminal 


enforcement to achieve statutory objectives. 


The Midnight Dumper?°° 

From a historical perspective it appears that during the 
early days of environmental enforcement most industrial 
concerns, including some of America’s largest corporations, 


were midnight dumpers in the sense that they ignored the few 
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existing restrictions and seldom considered the environmental 
impact of their actions.?"! Of course, the term midnight 
dumper would have to be used in an allegorical sense, because 
no one pald any attention to the time of day. Prosecutions 
under an emerging system of environmental regulation changed 
this approach of reckless abandon and haphazard prosecution and 
the first real success stories of felony criminal prosecution 
under environmental statutes involved the prosecution of those, 
who with more ingenuity than regard for others,°°= simply 
ignored the requirements of the law.?°? Those of an optimistic 
bent might assume that as the scheme of regulation of disposal 
of substances, particularly hazardous ones, becomes more and 
more pervasive,?°* potential wrong-doers would become more 
sensitized to the criminality and environmental impact of their 
acts and that arguably draconian measures like criminal 
prosecution would no longer be necessary, but in fact the 
opposite may be true.*°* 

Only one thing can truly be said about all waste which the 
body politic elects to regulate -- eventually something has to 
be done with it. Even the decision to just let it sit (remain, 
lie, or puddle) may now constitute a criminal act,*°* and with 
every update of the statutory scheme, more and more individuals 
are added to the list of potential defendants. It is simply an 
observation of human nature to conclude that as legal disposal! 
of waste becomes more and more expensive and difficult, some 


will attempt to avoid the law altogether.?°” These crimes, 
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despite the ingenious methods by which they may be committed or 
concealed, are not legally complex. The perpetrators are not 
interested in understanding, complying with, or even 
challenging a complex administrative scheme; they simply seek, 
illegally of course, to avoid it altogether. For such simple 
offenses with so obvious a criminal intent,°°® the simple 
sanction of the swift imposition of criminal penalties is the 


best approach. 


The Unrepentant Polluter 

The genesis of this brand of criminal enforcement was the 
recognition by those responsible for environmental protection, 
that toleration of deliberate actions by persons conducting 
regulated activities to mislead or even deliberately deceive the 
Environmental Protection Agency would quickly undermine al} 
enforcement efforts.”°” Some of the activities prosecuted 
constituted deliberate frauds on the government and the 
brashness of the criminals is now nearly legendary,?*° but the 
submission of misleading or false reports is not the only 
manner in which this situation can arise. 

Some activities file correct reports hoping that only 
"jawboning"?!! or at worst, because of the wrong-doer’s obvious 
cooperation, only minimal civil sanctions will be invoked. 
Why would a polluter clearly but illogically assume that 
illegal acts will be ignored simply because they are 


religiously confessed? Often the unrepentant polluter relies on 
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the practical Inability Or political reluctance of the 
Environmental Protection Agency to apply the civil equivalent 
of the death penalty, i.e. a comprehensive injunction or 
economic penalties so great that the polluting concern can no 
longer operate or is no longer competitive in the market 
place," 3 It is truly a shame that the polluter is often 
correct. 

While modern proponents of criminal enforcement do not 
have the death penalty at their - disposal,?** enforcement 
efforts to evoke the substantial criminal penalties available 
may be the only practical method of meeting, head on, the 
problems of ensuring compliance with the ever expanding 
regulatory system. For example, the "Loss of Interim Status" 
(LOIS> program, designed to implement the Resource Conservation 
and Recovery Act, will undoubtedly produce numerous enforcement 
actions as operators of designated sites promise that which 
they cannot deliver.*** As these sites close or are closed, 
the "owners and operators" will no doubt attempt to convince 
civil enforcement authorities that there is simply nothing to 
do with the waste.>*+* Criminal statutes do not, for better or 
worse, consider such practical or economic issues, and if we 
are to place the burden of solving these problems, where it 
arguably belongs, on the public and their legislative 
representatives, then we must deter what has legislatively been 
determined to be unacceptable conduct by use of the retributive 


scheme of criminal enforcement. 
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The Federal Facilities 

The States, often in the van of criminal enforcement, 
have long used their "police powers" for environmental 
regulation,?*” but in the last two decades, Congress under 
considerable political pressure and concerned by what it 
considered to be “inadequate state enforcement of environmental 
standards" began to enact federal statutes to improve the 
environment.??® For several years after the initial federal 
laws, the states generally accepted their subordinate role of 
supplying the "police power" to create or enforce regulations 
implementing these "commerce clause" statutes in exchange for 
federal monles.*'” This system utilized under all the major 
environmental statutes seemed to work well until the choices 
"began to bind"??° and the margin cost for compliance became 
greater and greater. As the demands of the various federal 
programs increased, the states became more aggressive in their 
criminal enforcement efforts.?** It was then that the states 
and the media began to notice that despite lip service by the 
Executive Branch directing compliance with all state and 
federal environmental laws,?*** the federal government might be 
“the biggest violator" .?=*° 

It is significant to note that at least in California, 
which has a strong tradition of criminal enforcement,?#* 
attention turned to criminal actions against an agency of the 


United States and the federal employee responsible for the 
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actions of the agency.?2> In Callfornia_ v, Walters the 
municipal attorney for the City of Los Angles attempted to 
prosecute the Veterans Administration and Dr. Walters, the 
administrator of the local medical center, in municipal court, 
for violations of the state statutes implementing the Resource 
Conservation and Recovery Act by making the improper disposal] 
of hazardous medical wastes a criminal act.”** The complaint 
relied on the waiver of sovereign immunity contained in the 
Resource Conservation and Recovery Act. 327 
The municipal court action did not last long, the case was 
immediately removed to federal court by the defendants, not 
under federal question jurisdiction, ®?® but under provisions 
of the United States Code which permit Federal Officers sued or 
prosecuted for actions "under color of ... office or on account 
of any right, title or authority claimed under any act of 
Congress" to remove the prosecution to federal district 
cout .+=” Applying the Federal Rules of Criminal Procedure,*??° 
the District Court dismissed the complaint on the grounds of 
"sovereign immunity" without opinion.?*>”* The Court of Appeals 
for the Ninth Circuit rejected California’s assertions that 
provisions of the act were drafted in light of the strict 
construction of statutory waivers espoused by the Supreme 
Court in ancock v. Train,®** and in a brief per curiam opinion 
found no "clear intent [by Congress] to waive immunity from 
Criminal sanctions" .*°* 


Because district courts have generally followed the 
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California yv. Walters requirement for a clear and unambiguous 
waiver of immunity and refused to find such a waiver even for 
Civil penalties or fines,?=* environmental enforcement by the 
states has been effectively limited to the injunctive relief 


permitted by dicta in California v. Walters,?*?”* and as we have 


seen, injunctive relief is often politically and practically 
unavailable. This is particularly true when concerns of 
Federalism are involved.??¢ 

To date administrative efforts by the Environmental 
Protection Agency ge regulate federal facilities have not fared 
much better than state criminal and civil efforts,”?” and 
though a new compliance strategy has Just been issued, ?*?® 
administrative enforcement without at least the reasonable 
availability of sanctions is not likely to be effective.*””” 
This observation is particularly important for our purposes as 
civil enforcement is presently not available from the federal 
courts either. The Justice Department has refused time and 
again to bring civil actions under the principle environmental 
protection statutes against federal agencies and facilities, 
citing the "unitary theory of the executive branch,"?*° which 
asserts that such cases are actually a suit by the government 
against itself which does not produce a “case in controversy" 
required by the constitution to impart jurisdiction.?*? 
Similarly, the courts have rejected "citizen suits" by the 
states as beyond the scope of the enforcement scheme 


contemplated by Congress.?*?*“ Is there then no manner by which 
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the law may be enforced? 

Apparently Congress or at least the House Committee on 
Energy and Commerce is convinced that there is not. Obviously 
Sincere In thelr adherence to the adage "that the whole 
Constitution has been erected upon the assumption that the King 
not only is capable of wrong, but is more likely to do wrong 
than other men if he is given a chance,"?*? members of the 
committee have introduced?** and the committee has favorably 
reported legislation to create a "Special Environmental 
Counsel" empowered to bring enforcement actions against federal 
facilities.?*> Unfortunately, for environmental enforcement 
there is no indication that such civil enforcement actions 
would be any more effective or expeditious than their 
counterparts directed against large private corporations. 
Financial penalties directed at the facility are not likely to 
strike fear in the hearts of irresponsible employees and 
injunctive relief is also impractical. It appears that, for the 
moment at least, the only way compliance by federal facilities 
may be encouraged by federal court action is the direct 
criminal prosecution of federal facility employees and federal 
contractors and their employees.”** Such prosecutions are 
already underway.”*” 


It would very much appear that as a society we should want 


it the other way around. We desire that our government 
employees, deterred from criminal conduct by retributive 
sanctions, report the potential for violations of the 
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environmental laws to superlors sensitive to correcting the 
problem. Some argue that more extensive job protection for 
“whistle-blowers" will resolve this dilemma,”*® but the 
principle environmental statutes already contain pervasive 
employee protection provisions.?*” Perhaps a diligent criminal 
enforcement effort is the only viable method of producing the 


desired result. 


CONCLUSION . ; 

By now it is obvious to the reader that the three examples 
of enforcement problems are merely representative. In fact the 
three categories are not even mutually exclusive. For the 
present federal facilities and/or their employees may enjoy at 
least partial immunity from sanctions which might be imposed on 
other midnight dumpers or unrepentant permit holder, and the 
permit holder who is unwilling to comply with the terms of the 
legal license may turn to deliberate unlawful disposal. Nearly 
all categorizations within extensive schemes of federal 
regulation may be subjected to such criticisms,®”5°9° but discrete 
categorization of wrongdoers, while helpful in understanding 
the desirability of a certain enforcement approach, is not 
essential to effective implementation of that approach. 

General characterizations are, however, valuable if they 
persuade us by a demonstration of otherwise unregulated 
activities to the logic of and need for a comprehensive scheme 


of criminal enforcement of environmental laws regardless 


93 





of the station of the wrongdoer. Such a comprehensive scheme 
is available under existing laws. Congress has determined that 
the existing environmental crimes are serious offenses®*' and 
appears ready to add other crimes to the felony category.?=* 

But additional statutes and greater potential punishments are 
not necessarily effective merely because they exist. If we do 
not unduly burden ourselves with philosophical baggage and if 
we avoid knee-jerk rejections of retributive enforcement just 
because it is more difficult to -quantify its value asa 
detemment,“-> we can as a society effectively implement 
the laws we already have to protect from the few that which 


belongs to all.””=* 
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interpretation of the term "emission standard" under the 
version of the Clean Air Act in effect at the time), and United 
States v. Alexander, 602 F.2d 1228 (5th Cir.) (refusing to 
extend the protection of the Outer Continental Shelf Act, 43 
U.S.C. 63 1330-1356 (1982) to activities other than "the 
leasing of the outer continental shelf"). 


159. See United States v. Hayes Int“il _Corp., (mem.)> Cr. No. 
84-123-N (M.D. Ala. 1984) (imposing "actual knowledge 


requirement" under the Resource Conservation and Recovery Act), 
cev’d, 786 F.2d 1499 Ciith Cir. 1986). For a detailed 
discussion of this particular issue suggesting the appeals 
court action which later occurred, see, Barnes, Environmental 
Crime: Case Study of Divergent Interpretations of the Scienter 


Requirement in  RCRA’s Criminal Provisions, 5 Temp. Envtl. L. 4 
Tech. J. 3 (1986). 


160. Adamo Wrecking Co., v. United States,, 434 U.S. 275, 291 
(1978). 


161. Compare United States v. Cit of Ranc 

841 F.2d 328 (9th Cir. 1988) (holding that a city is not a 
"person" within the meaning of the Endangered Species Act, 16 
U.S.C. 89 1531-1543 (1982), with, United States v. Johnson € 
Towers, 741 F.2d 662 (3rd Cir. 1984), cert. denied sub nom., 
' Angel v United Sta » 469 U.S. 1208 (1985) Cincluding 
employees under the "owner or operator" provisions of the 
Resource Conservation and Recovery Act. 42 U.S.C. 69 6901-6991 


C1982 & Supp. 1986). But cf., Joslyn Corp., v. T.L. James & 
Co., 696 F. Supp. 222 (W.D. La. 1988) (refusing to broaden the 
term "owner or operator" to pierce the corporate veil ina 


Superfund recovery action). 


162. United States v. City of Rancho Palos Verdes, 841 F.2d 
329, 331 <(Ọth Cir. 1988). It is interesting to note that in the 


early days of criminal enforcement liberal interpretation of 
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statutes aimed at natural persons were required in order to 


impose sanctions on corporations. See, United States v, 
Hougland Barge Line, Inc., 387 F. Supp. 1110 (W.D. Penn. 1974). 


163. United States v. Johnson & Towers, -= 74L E.20 662 (3rd 
Cir. 1984), cert. denied sub nom., Ange) United States, 469 


U.S.1208 (1985). This was an unusual case “in several respects 
Peter Angel was a defendant in the original prosecution, who 
contended that the Act could not be applied to individual 
defendants after the defendant corporation pled guilty. This is 
at least unusual since the Act contains provisions’ for 
imprisonment which could not apply to corporate persons. What 
is even more unusual is that the District Court agreed with 
this interpretation. 


164. See United States v, Greer, 850 F.2d 1447 Ciith Cir. 
1988) and United States v. Hayes Int’ l} Corp., 786 F.2d 1499 


C1iith Cir. 1986). 


165. See Mix, supra note 21, and. Barnes, supra note 151. The 
issue of the appropriate standard of mens rea for malum 


prohibitum environmental crimes appears to be a significant 
issue in other common law countries as well. See, Fisher, 
Environment Protection and the Criminal Law, 5 Crim. L. J. 184, 


EIn 12781). 


166. See Supra text accompanying notes 25-30 (Refuse Act 
enforcement). 


167. Morris, supra note 26, at 426, Tripp and Hall, supra note 
24, at 75 and Glenn, supra note 24, at 871. For a discussion of 
more modern constitutional concerns regarding statutes which 
abandon "mens rea" altogether in favor of "a responsible 
relation to a public danger",a topic beyond the scope of this 


inquiry, see, Jeffries and Stephan, Defenses, Presumptions, 
and Burden of Proof jin the Criminal Law, 88 Yale L.J. 1325, 


1374 (1979). 


168. Black’s Law Dictionary 1512 (4th ed. 1968). 
169. Glenn, supra note 24, at 867. 


170. See cases cited supra note 67(prosecutions under the Clean 
Water Act). 


171, Water Quality Act of 1987 B312(c>(1> and (2) (codified as 
33 U.S.C.A. 381319(c>(1)> and (2)). 


t7? 2» See Starr, supra note 11, at 1152 (citing United States 


Rois Cent. —R.R. 460,, 303 U.S.: 239 (1938), put- Pee" 
Riesel, supra note 9, at 10071 (citing various cases to support 


a distinction). 
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173. See case cited supra note 67. 


174. See Supra text accompanying notes 96-101. The Clean Air 
Act contains a unique provision which permits federal criminal 
actions for violations of state implementation plans (SIP’s) 
only after a 30 day warning period beginning with the notice of 
violation (NOV), 42 U.S.C. § 7413(c)C1)CA) (1982), and the 
Toxic Substances Control Act prohibits "knowing or willful 
violations." 15 U.S.C. 2615(b) (1982). 


175. See McMurry and Ramsey, supra note 13, at 1151-52, and 
Riesel, supra note 9, at 10071-72. 
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176. See 33 U.S.C.A. 3 1319 (Supp. 1988) and 18 U.S.C. @ 3559 
(Supp. IV 1986), but repeat Offenders under the negligence 
provisions of the act are subject to felony punishments. 


177. Compare United States v. Johnson & Tower nes, 410 520 
662, 664 (3rd Cir. 1984), cert. denied sub nom., Angel v, 
United States, 469 U.S.1208 (1985), with, United States v. 
Hayes Intl. Corp., 786 F.2d 1499 (11th Cir. 1986). 


mec. 187005.C.3 3/71 (1982). 


179. Fed. R. Crim. P. 29(a>). Such actions by a federal district 
Judge are obviously appealable by the government, but the 
Circuit Courts of Appeal do not agree on the level of deference 
owed to the decision of the trial court. Compare United States 
v. Greer, 850 F.2d 1447 C1ith Cir. 1988)>¢€no deference), United 
States v. Singleton, 702 F.2d T159 (D.C: Cir. “f9ss7 tno 
deference), and United States v. Burns, 597 F.2d 939, 941 (Sth 
Cir. 1979) (no deference) with, United States v, Steed, 674 
F.2d 284 (4th Cir.), cert. denied, 459 U.S. 829 (same deference 
alloted judgments of acquittal prior to jury verdict). 


180. Supra note 124 (aiding and abetting), and United States 
ie nson & Tower , 741 F.2d 662, 664 (3rd Cir. 1984), 


cert. denied sub nom., Angel v. United States, 469 U.S.1208 
(1985). 


181. United States v. John overs AÇ., "41 F.2d 662, 


670 (3rd Cir. 1984), cert. denied sub nom., Angel v. United 
States, 469 U.S.1208 (1985). 


182. United States v. Johnson 8 Tower c., 741 F.2d 662, 669 


(3rd Cir. 1984), cert. denied sub nom., Angel v. United States, 
469 U.S.1208 (1989). See also McMurray and Ramsey, supra 


note 13. 
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183. United States: v: Intl Migeralkaand Chem. Corp. 402 U.S: 
563 (1971) and cases cited therein (holding that probability of 
regulation may be the basis for inferences of guilty knowledge). 


184. United States v. Johnson & wer wersi INC n74 1222.3662,7669 
rd Cir. 1984), cert. denied sub nom., 469 U.S.1208 (1985). 


185. 42 U.S.C. & 6928(d) (Supp. IV 1986). United States v. 
ohnson & owe » 741 F.2d 662, 669 (3rd Cir. 1984), 
cert. denied sub nom., 469 U.S.1208 c1985)., accord 


United 
tates v. ayes ne CO ‚ 786 F.2d 1499, 1503-1504 (11th 
Cir. 1986). 


186. United States v. Johnson & m Inge 741 F.2d 662, 670 
ea Cir. 1984), a denied su nom., 469 U.S.1208 (1985)., 
and United St aS , 786 F.2d 1499, 1505 
Mit Cir. 1986). - i 

187. United States v, Johnson 8 Towers, ES 741 F.2d 662, 

669 (3rd Cir. 1984) Cquoting United States Int’! Mineral 

and Chem. Corp., 402 U.S. 563, 569 (1971)) , ae denied sub 


Bom., 469 U.S.1208 (1985). 


188. nited States v. Hayes Jnt’]. Corp., 786 F.2d 1499, 1504 
aith Cir. 1986)’. 


189. See supra text accompanying notes 93-95, 


190. 33 U.S.C.A. 5 1319Cc)C3)CA) (Supp. 1988), Clean Water Act 
and 42 U.S.C. Y 6928¢Ce) (Supp. IV 1986), Resource Conservation 
and Recovery Act. 


191. 33 U.S.C.A. 6 1319€c)(3)(B) (Supp. 1988), Clean Water Act 
and 42 U.S.C. @ 6928(f> (Supp. IV 1986), Resource Conservation 
and Recovery Act. 


192. United States v. Cuyahoga Wrecking Cor t-al., (D.Md. 
1988)Cguilty pleas, pursuant to plea bargains, by four of five 
potential co-defendants and conviction of the fifth, despite 
his assertions of innocent participation, for hazardous waste 
violations), abstracted in 3 Nat’! Envtl. Enforcement J. 29 
' (May 1988). 


193. See e.g, United States v. Greer, 850 F.2d 1447 (11th Cir. 
1988) (conviction for illegal dumping of hazardous waste and 
false statements), and nited Stat v. Custom Engin 


Ipe., (N.D. Cal. 1987) (convictions for mail fraud and 
falsification of of emission tests in conjunction with "gray 
market" automobile modification) abstracted in 2 Nat’] Envt]. 
Enforcement J. 21 (June 1987). 
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194. d tates vV a a BP... 786 BD. 24 2499 ‚21505 


(11th Cir. 1986). See also TM and Stephan, Defense, 

a and Burden of Proof in the Criminal Law, 88 Yale 
1325, 1372 (1979), 

195. XK. Davis, Administrative Law Text 68 5.03-5.06. 


196. 2 K. Davis, Administrative Law Treatise 88 7:12-7:13 (2d 
ed. 1979) (citing Report of the Attorney Generals Committee on 
Administrative Procedure). Professor Davis calls this 
distinction "troublesome". 


197. 15 U.S.C. 6 2605¢a) (1982). Even this statute contains a 
very limited review preclusion provision on rule making 
procedures. 


198. 33 U.5.C.A. 8 1369Cb)C1) (Supp. -1988), Clean Water Act, 42 
U.S.C. 8 7607Cb) (1982), Clean Air Act, 42 U.S.C. 8 6976 (Supp. 
IV 1986) ,Resource Conservation and Recovery Act, and 42 U.S.C. 
& 9613¢a) (Supp. IV 1986), Comprehensive Environmental 
Response, Compensation, and Liability Act. For a lengthy 
discussion of these provisions prior to the 1987 amendment to 
the Clean Water Act, Infra note 215, see Review of Criminal] 
Provisions in Environmental Law: Task Force Report, 40 Bus. 
Law. 761 (1985) (hereinafter Task Force Report]. 


199. Task Force Report, supra note 198, at 762. 


200. 42 U.S.C. & 6976 (Supp. IV 1986), Resource Conservation 

and Recovery Act and 42 U.S.C. 8 9613¢€a) (Supp. IV 1986), 
Comprehensive Environmental Response, Compensation, and 
Llability Act. 


201. Starr, supra note ii. See also, Habicht, supra note 11, 
and McMurry and Ramsey, supra note 13 (all noting the 
significant increase in hazardous waste enforcement actions 
and the complete circle of environmental regulatory authority 
established for the Environmental Protection Agency CEPA) by 
the statutes as amended). 


202. Harrison v. PPG Indus., 446 U.S. 578, 594 (1980) (Powell, 


eee CONCUCE ING). 


203. Tne question of the proper court and venue for judicial 
review of Environmental Protection Agency regulations has been 
called "perplexing". Task Force Report, supra note 198, at 
762. This description is an understatement. Luckily for 
author and reader, direct consideration of the venue issue is 
beyond the scope of this paper, but recent efforts to resolve 


the issue include amendments to the Clean Water Act 5 
509(b)(3), 33 U.S.C.A. 1369(b>(3)>) (Supp 1988), which was 
almost immediately superceded by a general "lottery statute" 
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for resolving venue for multiple petitions filed in various 
circuit courts ‘of appeal, Selection of Court for Multiple 
Appeals, Pub. L. No. 100-236, 839 1-3, 101 Stat. 1731-32 (1988). 


204. See Adamo Wrecking Co.. v. United States, 434 U.S. 273. 


278-279 (1978). The very narrow construction of the term 
"emission standard" under the Clean Air Act applied in avoiding 
the review preclusion issue was the subject of considerable 
interest and congressional action, § 112(Ce)(5), 42 U.S.C. 8 
7412¢ed C5) (1986). 


205. Yakus v. United States, 321 U.S. 414 (1944) (The extensive 
citation to the Emergency Price Control Act, quoted within the 
opinion would be of little modern value and is consequently ` 
omitted.) and Adamo Wrecking Co. v. United States, 434 U.S. 
291, 289-291 (1978) (Powell, J., concurring). 


206. Yakus v United States, 321 U. S. 414, ° 460 (1944) 
(Roberts, J., dissenting). 


207. See P. Irons, Justice at War (1983) (a detalled treatment 
of one of the most criticized exercises of the "War Power", the 
relocation and punishment of Japanese-Americans during WWII), 
but cf, Sullivan, Book Essay, 60 Notre Dame L. Rev. 237 
(1984-85) (noting the slanted views contained in the book). 


208. Yakus v. United States, 321 U.S. 414 (1944> (Rutledge, J., 
dissenting). See also, Adamo Wrecking Co. V. United States, 434 
U.S. 279, 290-291 (1978) (Powell, J., concurring? Justice 
Powel! also recognized Justice Rutledge’s "eloquent" framing of 
the issue. 


209. Adamo Wrecking Co., v. United States, 434 U.S. 273, 291-92 
(1978) (Powell, J., concurring). 


210. Task Force Report, supra note 198, at 761. 
211. U.S. Cont. amend. V. 


212. K.Davis, supra note 196 and Adamo Wrecking Cor, v. United 
States: Supreme Court imits Scope of Clean Air Act Emissio 
' Standards, 8 Envtl. L. Rev. 895 (1978) (supporting Justice 


Stevens” dissenting view that the rule in question was a 
long-standing interpretation we] ] within EPA's statutory 
authority). 


213. Compare General Motors v. Ruckelshaus, 724 F.2d 1561 
(D.C. Cir. 1984) Cen banc). cert. denied 471 U.S. 1074 (1985) 
with, Harrison v. PPa Indus., Inc.,446 U.S. 578 (1980). The 


distinction between legislative and interpretive rules which 
would appear very relevant in divining congressional intent was 
ignored by the Supreme Court. 
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2ra., See F. Davis, Judicjal Review of Rulemak : New 
and New Problems, 1981 Duke L.J. 283, 294-295. 


215. See Clean Water Act 8 509(b>(1)>, 33 U.S.C.A. 8 1369Cb)C1) 
(Supp. 1988) (extending review period under the Clean Water Act 
from 90 to 120 days). 


216. Task Force Report, supra note 198, at 774-75. 


217. See Supra text accompanying notes 195-196 (courts 
deference to legislative rules). This may already be the case 


under the Clean Air Act, seẹ Task Force Report, supra note 188. 


218. Compare McLouth St roducts Corp. v. Thomas, 838 F.2d 
1317 (D.C. Cir. 1988) (holding the application of a "leachate 
model" to be a legislative rule), with United States 
chnologies Corp. v » 821 F.2d 714 (D.C. Cir. 1987>Cholding 
the corrective action requirement to be an interpretive rule). 
219% See United States v, Distler, 671 F2d 954 (6th Cir. 1981) 


and United States _v. Oxford Royal Mushroom Products Inc., 487 
F.Supp. 852 (E.D. Penn. 1980), and United States v. Little Rock 
Sewer Committee, 460 F.Supp. 852 CE.D. Ark. 1978). 


220. it tat V e Ge AS A O o 
Cig. 1966). 


221. See United States v. Daniel, 813 F.2d 661 (5th Cir. 
1987) (knowledge of proscribed conduct adequate under Attorney 
General’s Schedules of Controlled Substances). 


222. United Statẹes v, Hayes Zint’] Corp, 786 F.2d 4499, 1507 
either. 1986). 


223. See supra text accompanying notes 80-90 (Limitatlons of 
Civil Enforcement). 


224. See e.g, United States v, General Motors Corp., 403 F. 
Supp. 1151 (CD. Conn. 1975) C$i penalty imposed for release of 


oil under § 113 Federal Water Pollution Control Act, 33 U.S.C. 


31321). 


225: See Unite States v. International inerals 8 Chemi 

Corp., 420 U.S. 563 (1971) (reversing the dismissal of an 
information alleging violation of Interstate Commerce Commission 
regulations on the shipment of certain acids), and United 
states. v. Udefet, 711 F.2d 831 (Bth Cir.) (conviction for 
knowing delivery of firearms to a carrier), cert. denied, 464 
U.S. 896 (1983). A similar parallel may be drawn to offenses 
involving illicit drugs. See, Uni tates v a , 1813808 
661 (Sth Cir. 1987)Creclassification of certain controlled 
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substances did not deprive defendant of knowledge of proscribed 
conduct). 


226. V. Y , 741 F.2d 662 (3d 
Cir. 1984) Cciting, United States v. International Minerals 4% 
Chemica] Corp., 402 U.S. 558 (1971))>), cert. den U om., 


Anael y. United States, 469 U.S. 1208 (1985). In prosecutorial 
shorthand we might refer to the "knowing" offenses under 
environmental statutes as "general intent crimes". 


227. Rlesel, supra note 9, at 10065. 


228. United States v ercules nc., Sunflower Arm mmun 
Plant, 335 F. Supp. 102, 104 (CD. Ka. 1971). 


229. See Jeffries and Stephan, supra note 194. 


230. See Wayte v. nited tates, 470 U.S. 598 (1985), 
(Government’s "passive enforcement policy" did not preclude 
prosecution of Individual who falled to register under 


selective service regulations.) 


231: United St V nnsylv du ] ] 5 
411 U.S. 655, 674 (1973. 


232. Marzulla, supra note 10. 


233, See United States V. Pennsylvania Industrial Chemical 
Corp,, 411 U.S. 655, 674-75 (1973). 


234. United States v. nford Sa -5/5 F. SUPP. 7332 3% 
Md. 1983) (A civil penalty action under the Clean Air Act, 42 
U.S. C. B 7413(a> (Supp. 1986), in which defendant’s cooperation 
with state officials was raised as a defense.). 


235, See infra text accompanying notes 255-259 (affirmative 
defenses in civil enforcement actions). 


236. See supra note 99 (knowing endangerment offenses). 


237. See Resource Conservation and Recovery Act, 42 U.S.C. & 
- 6928C£)C3) (Supp. 1986), and 33 U.S.C.A. 8 1319Cc)C3)CB) (Supp. 
1988). 


238. See supra note 101 (discussing the leapfrogging of 
environmental] statutes). Apparently the Clean Water Act 
Amendments did not follow this trend entirely. The amendments 
do not include portions of the Resource Energy and Conservation 
Act provision for defenses. Compare Resource Conservation and 
Recovery Act, 42 U.S.C. 8 6928¢£)¢(3) (Supp. 1986) with Clean 
Water Act as amended, 33 U.S.C.A. 9 1319¢€c)¢3)(B>) (Supp. 
1988). 
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239, Resource Conservation and Recovery Act, 42 U.S.C. 
6928(f3(3>(A> and (B) (Supp. 1986). 


240. See Allen, Structuring Jury Decisionmaking jn Criminal 
Cases: A Unified Constitutional Approach to Evidentiary 
Devices, 94 Harv. L. Rev. 321, 327 (1980). (discussing the 
functional similarity of evidentiary devices and affirmative 
defenses). 


241. Resource Conservation and Recovery Act, 42 U.S.C. § 
6928(f3(4)> (Supp. 1986). 


242. See, Riesel, supra note 9. 


243. See infra text accompanying notes 324-327 (federal 
facility compliance). - : 


244. See Muchnicki and Coval, supra note 140. 


245. See Apex Oil v. United States, 530 F.2d 1291 (8th Cir.)D, 
cert denied, 429 U.S. 827 (1976), but see, United States v, 
Georgetown University, 331 e Supp. 69 (D D.C.. 1971 
(corporation acquitted when employee’s acts were at direction of 
third party contractor). The doctrine of "deliberate avoidance" 
and an associated jury instructions may theoretically be used to 
assist in proof of corporate knowledge, but factual inference 
may be the better prosecutorial approach, because such an 
instruction would require proof of specific knowledge toward 
proving what may only be a general intent crime. See, United 
States v, Pacific Hide and Fur Depot Inc., 768 F.2d 1096 (9th 
Cir. 1965)C Then Judge Kennedy writing for a panel which 
concluded that the evidence did not support a "deliberate 
avoidance" instruction). 


246. 33 U.S.C.A. 6 1319(c>(5)>) (Supp. 1988), Clean Water Act 
codification of the concept, and Habicht, supra note 11, at 
10484. See also McMurray and Ramsey, supra note 13, at 1152 
citing a far-reaching analogy to the war crimes trial of 
General Yamashita drawn in Comment, The Criminal Responsibility 
f the Corporat ffi ls for Pollution of th vi it 


' Alb. L. Rev. 61 (1972). 


247. ited States v. es ial) , (86 F.2d 1499 (1ith 
Cir. 1986) (as to conviction of defendant Beasley). 


248. See 10 U.S.C. 86 892 (1982) (disobedience of a lawful 
order and dereliction of duty). 


249. 42 U.S.C. 8 9607Cb) (1982). 
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250. pee United States v, White Fuel Corp,, 498 F.2d 619 (5th 
Cir. 1974) (acts of others recognized, in dicta, as a defense 
under the Refuse Act but defense factually rejected). 


251. Magnuson, The Nuclear Scandal], Time, Oct. 31, 1988. 


252, This Issue certalnly has much broader constitutional 
implications, see Washington Post, Nov. 20, 1988 at A7. (The 
prosecutions arising from the Iran-Contra Affair may raise more 
questions than they answer.) 


253, For example an "act of war" defense similar to the one 
recognized by statute in Superfund liability actions, 42 U.S.C. 


-`B 9607 (1982), is obviously well-founded. 


254. 33 U.S.C. 8 1323 (1982), Clean Water Act; 42 U.S.C. 8 
6991f (Supp. IV 1986), Resource Conservation and Recovery Act; 
and, 42 U.S.C. & 7606 (1982), Clean Air Act. Perhaps the 
conclusion in the text is far to simplistic, but it appears 
ludicrous to assert that the courts should recognize, absent 
Statutory authority, any tindividual’s or agency’s right to 
determine which laws are not in the national interest and then 
ignore them. Such concerns may be appropriate for the 
Machiavellian process of determining an appropriate sentence. 
They have no place in proceedings conducted to establish guilt. 


Z535. See ẹ.qg., Clean Water Act, 33 U,5.C.A. 1319(d) (Supp. 
1988). 
256. 33 U.S.C.A. 6 1319¢d> (Supp. 1988), Clean Water Act. 


Similar but even more complex calculations are required by the 
Clean Air Act, 42 U.S.C. § 7420 (1982). 


257. See supra text accompanying notes 96-98 Cdiscussing United 
States v. Tull). 


250. See United States v. Tull, 481 U.5.412 (1987), but see 


Whitt v. Goodyear Tire & Rubber Co., 676 F. Supp. 1119 (1987) 
Cdistrict court refuses to extend requirement for jury trial to 


relief which Congress described as equitable under Emp!oyee 
Retirement Income Security Act, 29 U.S.C.A. § 1001 (1988) 
‘ despite monetary judgement which would naturally result). 


259, See Riesel, supra note 9, at 10067, citing Glenn, supra 
note 24. 


260. See Drayton, supra note 35. 
261. Fed. R. Crim. P. 18. Generally the appropriate venue is 
the federal district in which the offense was committed, but 


provisions have been made for unusual circumstances, 18 U.S.C 
63 3237Coffenses crossing district boundaries) and 3238 
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Coffenses committed outside any district, for example on the 
nigh seas) (1982). 


262. see infra text accompanying notes 270-272 (Federal Tort 
Claim Act challenge). 


263. United States v. Frezzo Bros, Inc,, 602 F.2d 1123 (3d Cir. 
1979). 
264. United States v, Eureka Pipeline Co., 401 F. Supp. 934 


RED. W: yY. 1975. 


265. See United States y, Ward, 448 U.S. 254 (1980). This 
determination was extremely important to the Clean Water Act 
enforcement scheme and will be equally important to the 
reporting requirements under The Comprehensive Environmental 
Response, Compensation, and Liability. Act, 42 U.S.C.A. § 9603 
(Supp. 1988). 


266. See Marzulla, supra note 10. 


267. United States v. Phelps Dodge Corp., 391 F. Supp. 1181 
CD:C. Ariz. 1975). 

268. See infra text accompanying notes 287-295 (Evidentiary 
issues in parallel enforcement). 

269. Ward, criminal nforcemen of inois’ Environme 

Protection Laws: Will Criminal Sanctions Enhance o j h 
tate” Goal a Healthful Environment, 51 Chi. Kent L. 


Rev. 287, 292 (1982). See also Drayton, supra note 35 and 
Laughran, supra note 8, at 585. 


270. Riesel, supra note 9, at 10075 (calling the grand Bad the 
"great a engine of Ra; See also United 


States Royal Mushroom Products. Inc., 487 F. Supp. 852 (E.D. 
Penn. en Citing, United States ._ Birdman, 602 F.2d 547 


esq Cir. 1979), cert. denied, 444 U.S. ea (1980). 


271. See McMurry and Ramsey, supra note 13, at 1142. 


merce area. Rk. Crim. P. CD). 


2/3. 42 U.S.C. B 7413tc)> (1982(Clean Alr Act), and 332U,5.C.2: 
8 1319(c> (Supp. 1988>(Clean Water Act). 


274. Fed. R. Crim. P. 7a). 
Zoe See United States v. Gold, 470 F. Supp 1336 (1979) 


Cindictment dismissed when EPA attorney testified about 
Suspected false statements to grand jury and then served as a 


"Special attorney" to prosecute), but see United States v. 
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Gakoumls, 624 F. Supp. 655 (E.D. Pa. 1985) Cdisagreeing with 
the broad scope of the Gold decision and allowing Indictment to 
Stand despite procedural errors by the U.S. attorney), aff’d, 
802 F.2d 449 (3rd Cir. 1986). 


276. Marzulla, supra note 10, see also Riesel, supra note 9. 
@77. U.S. Const. amend. V. 

278. See Riesel, supra note 9 and Habicht, supra note 11. 
279. 28 U.S.C. 68 3161-3174 (1982 and Supp. IV 1986). 


280. See Starr, supra note il, at 385 and note 15. 


281. United States K.W, ti TOREO DZ S36 B.zd 
wel (ist Cir. Aes 


282. see supra text accompanying notes 227-230 (discussing 
selective prosecution). 
283. United States v. K.W. Thompson Tool Co., Inc., 836 F.2d 


721, 729 (ist Cir. 1988). The court also allowed sanctions 
imposed on the plaintiff under Fed. R. Civ. P. 11 for assertions 
of frivolous claims against Environmental Protection Agency 
employees to stand. 


284. U.S. Const. amend. IV and V. A discussion of the great 
body of law which has grown up around these two provisions is 
far beyond our needs, but it interesting to note the growing 
trend toward simplifying the application of their protection. 


See United States v. Dunn, 480 U.S. 294 (1987). 


285. See infra notes 294-295 (potential for use of evidence 
discovered by administrative inspectors). 


286. See statutes cited supra note 119. 
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